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P-ROGCGEEDI-NGS
9:52 a.m
CHAl RMAN GRI FFI S: Good norning, |adies
and gentlemen. Let ne call to order the April 8, 2003

public hearing of the Board of Zoning Adjustnent of

the District of Colunbia. M/ name is Ceoffrey
Giffis. | am chai r person. Joining me today is M.
Etherly on ny right. Representing the National

Capital Planning Commssion is M. Zaidain, and
representing the Zoning Commssion is M. Hannaham
with us this norning.

Copies of today's hearing agenda are
avai l able for you. They are l|located at the table
where you entered into the hearing room Please, |et
us know if we need additional copies, and we will have
those provided to everyone. Let nme run through a few
things for folks that haven't been here, and a
rem nder for people that have been here.

Al public hearings before the Board of
Zoni ng Adjustnent are being recorded. So to that, we
ask before you cone forward to speak to the Board that
you fill out two wtness cards. Wtness cards are
| ocated at the table in front of us. They are also
|ocated on the table where you entered into the

hearing room Those two wtness cards filled out
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should go to the recorder, who is sitting on the floor
to ny right.

Also, | would ask that people turn off
their cell phones and beepers, at this tinme, so that
we don't have a disruption of anybody giving testinony
or any other proceedings, and I'll do the sane while
you guys take a nonent to do that.

The order  of procedure for special

exceptions and variances today, this norning, wll be:

First, we will hear fromthe w tnesses and statenents
of the applicants. Second, we wll hear all
Governnment reports, including Ofice of Planning,

Department of Transportation and any other reports
attendant to the application. Third, we wll hear
fromthe Advisory Neighborhood Comm ssion. Fourth, we
will hear persons and parties in support of the
appl i cation. Fifth, we would hear persons or parties
in opposition to the application. Sixth, finally, we
wi Il have closure remarks by the applicant.

Cross exam nati on of W t nesses s
permtted by the applicant or parties. The ANC within
whi ch the property is located is automatically a party
in the case. The record on each case will be closed
at the conclusion of our hearing, except for any

information specifically requested by the Board, and
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we will be very specific in terns of what is to be
submtted and when it is to be submtted into the
O fice of Zoning.

After that information is received, of
course, it goes wthout saying, that the record would
then be closed, and no other information would be
accepted into the record. The Sunshine Act requires
that public hearings on each case be held in the open
and before the public. The Board may, however,
consistent wth its rules and procedure and the
Sunshi ne Act enter executive session during or after a
hearing on a case. This would be for the purposes of
reviewi ng the record or deliberating on the case.

The decision of this Board in contested
cases nust be based exclusively on the public record.
Therefore, we ask people present today not engage
Board nenbers in any conversation, so that we do not
give the appearance of not deliberating only on the
record. | believe we are ready, after | say good
norning to our able staff from the Ofice of Zoning,
who is wth us thing norning, Ms. Bailey and M. My.
M. Nyarku is also with us and corporation counsel is
Ms. Monroe.

Wth that, | wsh you all good norning,

and we can nove to prelimnary natters. Prelimnary
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matters are those which relate to whether a case wl|
or should be heard today, such as requests for
conti nuances, postponenents or wthdraws or whether
proper and adequate notice of the case has been
provi ded. If you have a prelimnary matter for the
Board or you believe that this should not hear a
particular case on its norning agenda, | would ask
that you approach and have a seat at the table, as an
indication of having a prelimnary matter. And let ne
go to staff to see if there are any that they are
aware of for our attention.

M5. BAILEY: M. Chairman, nenbers of the
Board, good norning.

CHAI RMAN GRI FFI'S:  Good nor ni ng.

M5. BAI LEY: There is no prelimnary
matter that staff has, at this tine, M. Chairman

CHAI RVAN GRI FFI S: CGood. Thank vyou. I's
anyone else aware of any prelimnary matters or have
any prelimnary matters for us? |'m assumng you're
just ready to go ahead, right? CGood. Very well.
Then let's call the first case.

M5. BAILEY: Application #16993 of Ernest
Peterson, pursuant to 11 DCWR 3104.1, for a specia
exception to allow an addition to a single-famly

dwelling wunder section 223, not neeting the |ot
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occupancy requirenents that section 403, side yard
requi renments of section 405, and the nonconformng
structure provisions, subsection 2001.3. The property
is located in the R4 Dstrict of premses 500 P
Street, N.W, Square 479, Lot 802.

Pl ease, stand to take the oath.

(The wi tness was sworn.)

M5. BAI LEY: Thank vyou. Pl ease, be
seat ed.

CHAl RVAN Rl FFI S: Cood. Thank you.
Also, let me just say, and I'll rem nd everybody, when

you first address the Board, if you would not mnd,
giving your nane and your address for the record.
Wth that, I'Il turn it over to you, sir. And to turn
on the m ke, you just press the base and perfect.

MR WATERS: Thank you. Good norning, M.
Chair and nenbers of the Board. M/ nane is Reginald
Waters, and ny address is 7425 Blair Road, NW,
Washi ngton, D.C. 20012. And | have filed an affidavit
to represent M. Ernest Peterson in these natters.

CHAl RVAN GRI FFI S: Ckay. Are you the
architect?

MR WATERS: Engi neer.

CHAI RVAN (Rl FFI S: I ndeed. Ckay. Let's

run through it.
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MR WATERS: Ckay. May | start?

CHAl RVAN CGRI FFI'S:  Sure.

MR WATERS: Al right. This structure of
500 P Street, NW, is located in the R4 zoning, and
we have a nonconformng structure. My | get up to or
should | point out or how would you like ne to
proceed?

CHAl RVAN GRI FFI S: Yes. Actually, let's
nove all these boards closer, because |I'm going to
need you to constantly speak into a m crophone.

MR WATERS: Ckay.

CHAIRVAN GRIFFI'S:  Is that working, diff?

THE CLERK: | believe so.
CHAI RVAN  CGRI FFI S: You're getting it?
kay. Fabulous. | have a cordless that you can use,

also, but it may be easier for you to be cl ose.

MR, WATERS: (kay. Thank you. WII they
be able to see?

CHAI RVAN (R FFI S: Wio's that? Over
there? Yes, we can just nove this one out a little
bit, so the rest of the Board can see. After all, our
NCPC representative is very interested in renderings.

That's fine. Ckay.
MR WATERS: Thank you.

CHAl RVMAN GRI FFI S: And let ne also say,
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first of all, we have the entire witten subm ssion.
This is 223, which is the addition to a residential
house, that's a special exception, so | think we can
run through this very quickly. But if you want to

poi nt out the pertinent pieces, that would be hel pful.

MR WATERS: Yes. I would like to do
t hat .

CHAI RVAN GRI FFI S:  Good.

MR, WATERS: As we begin, this is a
structure that -- am| on?

CHAI RVAN GRI FFI'S:  Ckay.

MR WATERS: Ckay. W have 500 P Street,
NW W have a sem detached dwelling, and what we,
of course, are asking to bring a |ot occupancy up from
58 percent to 67 percent, and that 67 percent cones
out to us adding 6 feet, 2 inches to the rear of this
dwel I'i ng. This house is a corner |lot and what we
would like to do is continue with the scope and make-
up of the neighborhood and to brick the dwelling in,
and we would also like to add 6 feet, 2 of living
space, because there is not enough living space to
make it suitable to the nei ghborhood.

Thi s house has been vacant for many, nany
years, and the owners have just been deciding what

they wanted to do, and once we began the planning
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process, we realized that we did need sone additional
space. In accordance wth the Board of Zoning
Adjustnent, we went with the lot occupancy, and we
increase that again to 6 feet, 2 inches. W'l be
bringing the second floor out 11 feet, 1 inch, and
then bringing both floors out 6 feet, 2 inches.

I"ve spoken with Ms. Karen Thonmas fromthe
Ofice of Planning, who has submtted her report, but
has cone out and done a wal k-through with us and seen
the thing that we want to do. The nost i nportant
thing is, of course, bricking the structure. But what
we would also like to do, and as you can see on the
fourth picture, this is public space here, and we have
been maintaining that public space as if it were part
of the structure.

But what we would like to do is go ahead
and add a brick wall here on the 5" Street side, and
add rod iron on top of it just to beautify that, and
there is a concrete retaining wall on the O Street
si de. So we would like to go ahead and as well, as
you can see in the rendering, just |andscape that area
and continue to maintain that, because we have been
mai ntai ni ng that. Prior to receiving the plat, we
t hought that was part of the actual I and.

BOARD MEMBER ZAI DAI N So the building
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line goes all the way up to the front of the buil ding?

MR, WATERS: The public space?

BOARD MEMBER ZAI DAIN.  The rod railing?

MR WATERS: Yes, the public space starts
right here at the edge of the buil ding.

BOARD MEMBER ZAIDAIN: Al right.

MR WATERS: The plat is 17 feet w de, and
the house is 16 feet, 5 inches, so this is literally--

BOARD MEMBER ZAl DAI N: And are those
stairs, the wooden stairs and everything in public
space as wel | ?

MR WATERS: Yes, they are in public
space, and we just detached them from the house as to
protect it.

BOARD MEMBER ZAl DAI N Yes.

MR WATERS: So no one would have access
to the hone. There is just a front door and a rear
door for egress. So those would be noved back, and in
the rendering it would actually look a little bit
different. W decided to go with a little bit nore
Victorian style stairs on the front of the hone.

CHAIRVMAN GRIFFIS: So if the building line
is at the face of the building now, you re adding a
brick facade?

MR WATERS: W would like to add a brick
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facade.

CHAl RVAN R FFI S: Is that going to
proj ect over?

MR WATERS: It will project over onto
public space about an inch or two.

CHAI RVAN GRI FFI S: Ckay. I think it's a
great nove. | nean, | think the brick is excellent.

MR, WATERS: Yes.

CHAI RVAN GRI FFI S: Not that we have great
jurisdiction over that, but we always neddl e where we
probably shouldn't. Excuse ne, M. Zaidain, what is
t he di mension of the addition?

MR WATERS: Yes, the current hone right
now is 42 feet, 10 inches.

CHAl RVAN CGRI FFI S:  Yes.

MR WATERS: From front to rear. The
addition would be 6 feet, 2 inches here.

CHAIRVMAN GRIFFIS:  So when |'m | ooking at
the plans that were submtted a room addition is being
called out as 15 feet, 3 inches?

MR WATERS: Yes, and the plans, | did
resubmt the plans, and |I didn't adjust them prior to
t he neeting. In the plans, after speaking with M.
Thomas from the O fice of Planning, we realized that

the calculations were not done correctly, and that we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




15

do actually have 42 feet, 10 inches here, which brings
us at the existing structure to 68 percent occupancy,
and the maxi num we can go to bring us actually to 69

and sonme change, and round it up to 70 percent. It's

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

6 feet, 2 inches.
CHAIRVMAN GRIFFI'S:  Ch, | see.
MR WATERS: And that's what we're asking.

CHAIRVAN CGRIFFI'S: | see. (kay.

MR WATERS: And we didn't resubmt those
plans. W thought that in the report that Ms. Thonmas
submtted, and also wth the renderings and us
presenting before the Board, that we would actually

share what we were intending to do, and we would be

happy to resubmt those.

CHAIRVAN GRIFFI'S:  Okay. Yes, we're going

to need the actual plans.

MR WATERS: Right.

CHAl RMAN &R FFI S: Because that wll be

what would be approved or denied, and that wll be

obvi ously what you woul d have to do.

BOARD NMEMBER ZAl DAI N: And on the new

plans are the bay w ndow additions elimnated?
don't see themon the rendering.
MR WATERS: Yes, we did elimnate them

BOARD MEMBER ZAI DAIN.  Ckay.
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MR WATERS: Proportionately, we didn't

think that that woul d be indeed | ooked upon favorably,
so we just decided to go with the brick instead.

BOARD MEMBER ZAIDAIN. Wl |, there are bay
wi ndows on the other townhouses, |'m only assum ng,
it's Washington, D.C., but there's bays on the rest of
t he bl ock?

MR WATERS: There is actually about six
doors down south of here.

BOARD MEMBER ZAl DAI N That's where they
start?

MR WATERS: One hone with a bay w ndow.

BOARD MEMBER ZAI DAIN.  Ckay.

MR WATERS: There's only one. Actually,
that's the only one on that side of the street.

BOARD MEMBER ZAIDAIN: Oh, | see.

MR WATERS. |'msorry, there are two. So
no, they have not been submtted.

CHAl RVAN QRI FFI S: But you took the bay
wi ndow off, because you thought proportionality you
m ght have trouble with it?

MR WATERS: Vel |, we j ust --
aest hetically.

CHAI RVAN (RI FFI'S: | see.

MR WATERS: W decided not to go wth
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t hat .

CHAl RVAN GRI FFI S:  Ckay.

MR WATERS: It was nore of aesthetic
choi ces for us.

CHAIRVAN GRIFFI'S:  There it is.

MR WATERS: Yes. The front of this is an
odd shape, nonconform ng hone. The door typically
shoul d have been on 5" Street we thought.

CHAI RVAN GRIFFI'S:  Right.

MR WATERS: But the structure has it on O
Street on the |long side of the house.

CHAl RVAN GRI FFI S: Ri ght. Vell, vyes, |
think that elevation may not handle a bay. Vel |,
first of all, it wouldn't be sonething that we would
necessarily review, as it's an allowable projection in
to that area.

MR WATERS: Yes.

CHAl RMAN QRI FFI S: You would have to go
t hrough another review, which I don't think would be
t hat cunber sone. But maybe you can look at a bay in
the longer facade, but not in designing this thing.
Let's nove on. Any other questions? darifications?
kay. Well, anything else, at this point?

MR WATERS: No, that's everything we're

asking for, and we would just |ike to know how -- what
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we need to do to render -- to get a bench decision in
front of you guys.

CHAl RVAN GRI FFI S: Excellent. Al right.
W're going to run through the Governnent reports
very quickly. Then 1'm going to return back to you
for last mnute conclusions, remarks or anything of
t hat nature.

MR WATERS: Ckay.

CHAI RVAN GRIFFI'S:  So have a seat.

MR WATERS: Thank you.

CHAIRVAN GRIFFI'S:  Get confortable. Let's
go to the Ofice of Planning.

M5, THOVAS: Good norning, M. Chairman,
nmenbers of the Board. I'm Karen Thomas with the
Ofice of Planning's recommendation. Wth respect to
the special exception request for an addition to the
residence at 500 P Street, N W, we believe that the
applicant has satisfied the conditions of the special
exception, with respect to light and air and privacy
of abutting properties, and as such, we recomend
approval of the request. Thank you.

CHAl RVAN  GRI FFI S: Good. Thank you.
Questions from the Board? Qui ck question on your
second page in your table. First of all, again

excel l ent report. It was kind of confusing, because
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you were throwi ng dinensions that we weren't seeing on
pl ans. But the lot width, they're not changing the
lot width. |Is that correct?

MS. THOVAS: That's correct.

CHAIRVAN (RIFFI'S:  And so we're | ooking at
3, it probably should be 3 feet, is just what is non
conpliant. |Is that correct?

MS. THOVAS: That's correct.

CHAl RVAN GRI FFI S:  Ckay.

MB. THOVAS: Ckay.

CHAl RVAN GRI FFI S: And the 9 percent |ot
occupancy is the difference between what is existing
and what they are requesting?

M5. THOVAS: Yes.

CHAI RMAN GRI FFI S: As opposed to the
di fference between what they are requesting from what
is actually all owed?

M5. THOVAS: That's correct.

CHAIRVAN (RIFFI'S: Gkay. And | just heard
today that they are upwards of 69 and change, | think
it was said, getting them closer to 70 percent, which
keeps them under allowable for special exception, but
does that change your report as you are listing 67
percent ?

M5. THOVAS: | think he neant to say 67

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

per cent .

MR, WATERS: No, |'m sorry. | did,
apol ogi ze.

M5. THOVAS: Because we worked it
t oget her.

MR WATERS: Yes.

CHAI RVAN GRI FFI S Ckay.

20

out

M5. THOVAS: | have himgo inside and --

CHAIRVMAN GRIFFIS: So it's 67 and change?

MB. THOVAS: Yes, 67 and sone change, yes.

CHAl RVAN GRI FFI S: Ckay. Vell, 1 think

t hat obviously our understanding is it's below 70,

and

you're trying to nmaximze the allowable under specia

exception | ot occupancy.

MR WATERS: That's correct.

CHAIRVAN GRIFFI'S: Wiich | think makes
awful lot of sense. Ckay. Any other questions?
Zai dain, do you have any questions, cross exam nat
of the Ofice of Planning?

MR WATERS: No.

an
M.

i on

CHAI RVAN GRI FFI'S: Do you have the report?

MR WATERS: From Ms. Thomas?
CHAl RVAN (Rl FFI S: Yes.

MR WATERS: Yes, | do.

CHAI RMAN  GRI FFI S: Excel | ent . Ckay.
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Thank you, M. Thomas. Good report. That is all of
the agency reports that | have noted, unless others
are aware, and if not, we can go to ANGC 2C.

Is the ANC representative here today on
this application 16993 of Peterson? Not seeing any,
let's go to the letter that's not avail able. Do you
have a letter from ANC?

MR WATERS:. No.

CHAIRVAN CGRIFFI'S: D d you get one?

MR WATERS. |'msorry. W do not have an
actual letter from the ANC | requested one.
However, in the last ANC neeting that this was brought
to the table, three of the four nenbers voted, persons
in attendance, did vote for this addition, and one
person voted against that, and I will nake sure | get
that fromthe ANC. | don't have a hard copy. It's in
the planning report as well on the community concerns
or on the | ast page.

CHAIl RVAN GRI FFI S: Ri ght. Recommended
approval of special exception request at regularly
held neeting in February, property is not wthin
historic district. Good. VWll, in order for us to
give great weight to the ANC s decision, we would have
to, of course, have the letter submtted tinely per

our regul ations. But we'll take that under note in

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

22

our extensive deliberation, which | think we're
getting about to do.

That's all the subm ssions | have. M.
Waters, are you aware of any other subm ssions that
are in the record that I have not nmade note of ?

MR WATERS: No, |I'mnot, M. Chairnan

CHAl RVAN GRI FFI S: Ckay. In which case,
Board nenbers, any  other conment s, guesti ons,
clarifications? M. Wters, I'mgoing to turn it over
to you for any conclusionary remarks that you m ght
have.

MR WATERS: Thank you, M. Chairnman. [
would like to thank the Board for entertaining this,
and we really feel strongly about what we're doing
with the property, with all of the renovations and
beautification in the comunity. W're two bl ocks
north and two blocks east of the new Wshington
Convention Center, and the neighborhood, the Shaw
nei ghborhood has been changing dramatically, and we
would like to beautify this house, because it is a
corner lot and it is an eyesore right now, and we fee
that the renovations interior and exterior that we're
doing will <continue to add to the value of this
nei ghborhood and continue to be consistent with the

remai ni ng renovations that are being done. And that's
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ny concl usi on.
CHAI RVAN GRI FFI S: Excel | ent . Thank you

very much. Questions? D d you do these renderings?

MR WATERS: No, | did not do them
personal | y.

CHAIRVAN GRIFFI'S: Al right.

MR WATERS: MW firmdid them

CHAI RVAN GRI FFI S:  Onh.

MR WATERS: |'man engineer. |'mnot the
artist. That's why |I'm the engineer, | can't draw

wi t hout a straight edge.

CHAI RVAN  CRIFFI S Vel |, to your
conclusionary remarks, | think as the project is
showi ng, and as we're about to deliberate on, | think
it's an excellent inprovenent. | think the retaining

wal | around the front, which there probably was one at
sonme point, who knows.

MR WATERS: Yes.

CHAIRVAN GRIFFIS: But it's a great nove,
and | think also adding brick onto the side. But wth
that, | would nove approval of application 16993 for
the special exception, which would, of course, allow
the addition to the single-famly dwelling under
section 223 as this property is not conformng and

does not neet |ot occupancy requirenments under 403,

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

24

side yard requirenents under 405, and nonconform ng
structure provisions of 2001.3 at the prem ses of 500
P Street, NW

VW have to take at least 10 mnutes on an
application, right, so | thought | would fill sone
time.

BOARD MEMBER ETHERLY: 2nd it, M. Chair.

CHAl RVAN Rl FFI S: Thank you very nuch.
Seconded. Any deliberation questions, coments on the
noti on?

BOARD MEMBER ZAI DAIN.  Just very briefly,

M . Chair man.

CHAl RVAN GRI FFI'S:  Good.

BOARD MEMBER ZAl DAl N: | forgot to note

that the Ofice of Planning had nade reference to the

possi bl e
Have you

do that?

inclusion of a privacy fence at the rear.

made a determ nation about whether you wll

MR WATERS: Yes, we wll do a privacy

fence in the rear as well. On the rendering, and we

can't act

ually see, but there's an area for the

privacy fence in the back that we were planning to do

as wel |.

(202) 234-4433

BOARD MEMBER ZAIDAIN:. Al right.

CHAI RVAN  GRI FFI S: Good. Any ot her
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concerns speaking to the notion?

BOARD MEMBER ZAl DAI N: W just need to
make sure we get the right plans submtted, so that
the order is attached, so they don't have any probl ens
getting a permt.

MR WATERS: (Good.

CHAI RMAN GRI FFI S: Let's dispense wth
this nmotion then. | would ask for all those in favor
sayi ng aye.

ALL: Aye.

CHAl RVAN GRI FFI S: Aye. And opposed? |
want to record the vote, and then we'll give sone
i nstructions.

M5. BAI LEY: The notion was made by M.
Giffis, seconded by M. Etherly, M. Hannaham and M.
Zaidain are in support. There is not a third
appointee sitting on the Board at this tinme, so that
the vote is recorded as 4-0-1, M. Chairnan.

CHAl RVAN (Rl FFI S: ["'m sorry, M. Bailey.

| didn't hear the last part. D d you give ne --

M5. BAILEY: 4-0-1.

CHAI RVAN GRI FFI S: Ch, thank you very
nmuch. It's exactly correct. Ckay. Wth that, |
don't see any difficulty in doing a sunmary order on

this, unless any Board nenber has concerns or
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objections to that. W can send it out. This order,
of course, for the summary will go out nore quickly
than a full order. However, this order wll not be
issued until we have received the current plans as
you' ve indicated today. So as quickly as you can
submt that, if you can |eave them today, that, of
course, would be the best case.

MR WATERS: Yes. M. Chair, | have one
guestion for you.

CHAl RVAN (RI FFI'S: Yes?

MR WATERS: In the plans, | just need to
use the same plans, but just nmake sure the dinensions
are correct and | can file themwth the office -- the
Board of Zoning here or how do | actually submt thenf

CHAl RVAN GRI FFI S: That's exactly right.
The revisions of which you described to us today, in
terns of the 6,2 that acconplishes the |ot occupancy
we discussed, need to be in the record. Those would
be delivered to the Ofice of Zoning.

MR WATERS: My | ask you a question, M.
Chair, just to nake sure?

CHAl RVAN (RI FFI'S:  Yes.

MR WATERS: | would like to just nake
sure we have everything before we | eave.

CHAI RVAN Rl FFI S: Ckay. You're not
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supposed to approach us, but let's take a second.

MR WATERS: Oh.

CHAIRVAN GRIFFI'S: Do you have a question
on your plans?

MR WATERS: Yes, | do. Is that all we
need to do this, the housing?

CHAIRVAN GRIFFIS: Do you have it? Ckay.
Anything el se? Everybody clear? If you have
guestions, obviously, the Ofice of Zoning staff is
i ncredi bly acconplished and can help you get through
everything, and so they wll nmake sure that you get

the right submssion in, and believe ne they wll

hound you wuntil they do. So with that, have an
excellent day, and | believe we can call the next
case.

MR WATERS: Thank you.

V5. BAI LEY: Application #17003 of Edward
Robi nson, pursuant to 11 DCVR 3104.1, for a special
exception to allow an addition to a single-famly
dwel | i ng under section 223, not neeting the side yard
requi renents at section 405. The property is |ocated
in the R4 District at premses 1420 A Street, S E.,
Square 1058, Lot 801.

M. Robinson, are you ready to take the

oat h?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

28
MR ROBINSON: In one mnute.

MB. BAI LEY: Ckay. Is there anyone el se

here who will be testifying on this application?

MR ROBINSON: No. Good norning.

M5. BAI LEY: M. Robinson, would you,

pl ease, stand? Raise your right hand.

(The wi tness was sworn.)

M5. BAILEY: Thank you.

MR ROBINSON: My nane is -- may | begin?
CHAl RVAN GRI FFI'S:  Yes.

MR ROBI NSO\ Edward Robi nson, and |

reside at 1420 A Street, S. E., which is Ward 6. I''m

acconpani ed

speaki ng.

here by ny wife, but I will be doing the

What we are proposing here -- can | have

the m ke here? Wat we are proposing is to basically

w den out our kitchen and put an addition on top of

t hat . And

these are the drawings and all of you do

have a copy of that. Can you hear me? |Is it working?

Cay. All

right. This is the existing house right

here. You can see where --

on.

(202) 234-4433

CHAI RVAN GRI FFI'S:  Hold on just a second.

BOARD MEMBER ZAl DAl N: Mbke sure that's

MR WATERS: | see no on and off switch

BOARD MEMBER ZAl DAI N: You can use that at
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t he bottom

MR, ROBI NSON: Can you hear ne? That's
better. Ckay. The existing part of the house here
was built in 1890. This house is not classified as
hi storic. Now, this part of the kitchen here was
built in the early 1930s. Wat we have here on the
side of the house is a side of side wal kway that |eads
fromthe house to the back of the house. This kitchen
is very snmall. You have the dinensions in front of
you.

Wat we are proposing is basically to
square the house off and maintain this wal kway that we
have to the east side of the house. On top of that,
an additional 6 foot deck right there. Now, we are
only using, at this point here, excluding the deck
only 42 percent of the property space that we are
al | oned. W are allowed to use up to 60 percent.
Ri ght now, today, we're using 42 percent.

At the time the actual deck is extended,
we would still only be using 45 percent.

CHAl RVAN CGRI FFI S: So these calculations
count the small areaway?

MR ROBI NSON: | believe they do. I am
not 100 percent sure on that. You nean, the

passageway that bel ongs right here?
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CHAl RMAN GRI FFI S: That's correct. Your

lot is 20 feet wide, correct?

MR ROBINSON  Yes, sir.

CHAl RVAN GRI FFI S: And then how deep is
it? Rather, the structure, how deep is the structure?

MR, ROBI NSON: Al together it is --
| ooking on the plat, | cannot quite nmake what it says
her e.

CHAIRVAN CGRIFFI'S: It's what? Yes.

MR ROBI NSON: No, | cannot nake -- now,
you' re speaking fromhere to there, correct?

CHAI RMMN (RI FFI S: Yes. Your area was
about 3.58 feet as it is showing on the plat.

MR ROBI NSON:  Yes.

CHAI RVAN  CRI FFI S: That would count
towards | ot occupancy. |I'mjust trying to figure out
whet her that was done.

MR JACKSON: M. Chairnman?

CHAl RVAN GRI FFI' S Yes?

MR JACKSON: The length of the house is
46.3 feet, and it would not be getting any deeper,
except for the deck. So currently for the house it's
46.3 feet, and the wwdth of the lot is 20 feet.

MR, ROBI NSON: So we are not trying to

expand the house any further, other than a deck, which
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would be just right off of the new master bedroom
Wat we're basically trying to do is just square the
house off. Now, we understand the 8 foot rule that
went into effect in the early part of the century
here, and that was the reason why that kitchen was
built just there, but this is a kitchen where two
peopl e could only walk. Two people and a dog, forget
it. Two people, a dog and a grandchild, inpossible.

That is why we want to extend it all the

way and just square the building off. W still have
50 or over, well, let nme see, all together it cones to
about 58 percent of the property line still to use to

do whatever we please wth. W are not doing that.
W are not trying to extend the house, nodify, change
it in any way whatsoever. W are squaring the house
of f.

CHAI RVAN GRIFFI'S: I ndeed. And as you are
under a special exception, you don't see any adverse
affect on the use or enjoynent of any of the abutting
properties?

MR, ROBI NSON:  Absol utely not.

CHAl RVAN GRI FFI S: You' ve talked to your
nei ghbors and they haven't --

MR, ROBI NSON: W' ve spoken to every

si ngl e nei ghborhood in the nei ghborhood. A few have
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spoken to the ANC neetings. W have gone along there
wi th signatures. There has not been one single
i ndi vi dual who has di sapproved of that.

CHAl RVAN QRI FFI S: Ckay. And they are
still getting enough light and air?

MR ROBINSON:. They are getting plenty.

CHAl RVAN QRI FFI S: Ckay. | think those
are going to be the pertinent ones. Wien you're
tal king about your deck, which is 10 x 6, that was
al so calculated into the | ot occupancy, correct?

MR ROBINSON  Yes, sir.

CHAI RVAN  CRI FFI S: Ckay. ["m not
guestioning it. You're well wunder 67. One can see
that just looking at the plat, and then if we | ook at
46.3, |1'm just wondering whether the 42 to 45 percent
is actually the correct calculation or not. | mean,
it wll only change a matter of 1 percent or so. But

you know how we are, we're such sticklers for great

detail. You have additional height available, do you
not ?

MR ROBI NSON: W do have additiona
hei ght .

CHAl RVAN GRI FFI S: Any reason why you
didn't go up?

MR ROBINSON: W don't want to.
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CHAI RVAN GRI FFI'S:  Ckay.

MR, ROBI NSON: W want to keep the house
just as it is.

CHAI RVAN GRI FFI'S:  Ckay. Good. Any ot her
questions fromthe Board, clarifications? 1|s everyone
under standi ng what we're looking at here? |'mcertain
we are. And do you wuse that, this isn't really
necessarily pertinent to the application, but do you
use that small areaway, the 3.5 feet?

MR, ROBI NSON: This wal kway? Just about

every day.

CHAI RVAN GRI FFI'S:  Real | y?

MR, ROBI NSON:  Just about every day.

CHAI RVAN GRI FFI'S:  Ckay.

MR ROBI NSON: And when you think about
it, this can be used for a nunber of things. You
know, one, just easy access to the backyard. Let's

say, for exanple, there is a fire or some EMI has to
get access to the back, we do not have to go all the
way around the alley, go through the gate, we can just
go right straight through there. So access to that
alley is paranount. It is just -- it's extrenely
i mportant.

CHAl RVAN R FFI S: | ndeed. There's two

guestions. Do you have A-4 with you, sheet A-4?
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MR ROBINSON A-4? That's a first to ne.

| don't know what that is.

CHAIRVMAN GRIFFIS: Gkay. A4 is actually
your sections and details. Can you talk to ne about
the addition, what nmaterials are going to face it?
Wiat's the facade? Wat's the exterior nmade of ?

MR ROBINSON: Ckay. The exterior on the
first floor, right here in the kitchen, is going to be
brick to stay consistent with the rest of the house
here. The top floor was going to be brick, and we're
debating on that now, and the reason for that is that
I"ve been spending over a year's tine trying to get
this done, and |'ve lost in excess of $100,000 in
income to do this, and I'm not sure if we wll have
the funds to fully brick the home. So it will either
be brick or alum num sidi ng.

CHAI RVAN GRI FFI S:  Ckay.

MR ROBI NSON: But the bottom floor wll
be brick, just staying consistent with the house, and
painted to renmain the sane color as it is today.

CHAl RVAN (Rl FFI S: Ckay. I think we're
perfectly understanding of the cost inplications. I
woul d strongly recomrend continuing brick through it
or looking at an alternative to vinyl siding, which

may be even, you know, a type of cenent board.
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MR ROBI NSON:  Yes.

CHAIRVAN GRIFFI'S:  Wich actually |ooks a

heck of a lot better than your vinyl and will be |ess
mai nt enance. There is a question. I don't know if
you can speak to this section on A-4 then. The
addition has a flat roof. |Is that correct?

MR ROBINSON: A flat slanting roof, yes.

CHAI RVAN GRI FFI'S:  Ckay.

MR ROBI NSON: It will have to slant,
obvi ousl y.

CHAIRVAN CGRIFFIS:  Yes. | nean, it's not
a peaked roof ?

MR ROBI NSON:  No.

CHAI RVAN GRIFFI'S:  You don't have?

MR, ROBI NSON: No.

CHAIl RVAN GRI FFI'S: Ckay.

MR ROBINSON: It's not.

CHAIRVAN GRIFFIS: There's a line show ng
on this section, which didn't nake a | ot of sense, but
I think it's just a graphic piece. Ckay.  Any ot her
guestions, clarifications? (Good. Very well. Let's
nove on to the Ofice of Planning, and wel cone them
t hi s nor ni ng.

MR JACKSON CGood nor ni ng. M/ nane is

Arthur Jackson of the DLC. Ofice of Planning, and |I'm
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representing the Court today on this application. The
applicant has conme forward requesting to expand their
existing dwelling as, to repeat what they just
outlined, to take the existing kitchen and expand it
to be the wdth of the existing dwelling, then add a
second fl oor and a deck behi nd.

Based on our several site visits to the
property, and the plans submtted by the architect, we
think the application neets the standards of section
223 with regard to availability of air and light, not
being unduly effected, and lack of effect on the
nei ghboring properties. O particular note would be
the fact that the property is surrounded by fences
and because of the construction of the house in front,
you cannot -- you would not be able to see any changes
to the kitchen portion of the house, which is behind
the front facade, fromthe adjacent street.

Based on this information, the Ofice of
Pl anni ng recomends approval of this application as
per the Zoning Regulations, and we're available for
guesti ons.

CHAI RMAN GRI FFI'S:  Thank you, M. Jackson.

Any questions fromthe Board? M. Robinson, the rest
of the block or the typical structure on this block is

arowdwelling. |Is that correct?
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MR ROBINSON:  The mgjority, in fact, all

of them are. Qurs was the first honme on the block
fromwhat we've been told.

CHAIRVAN GRIFFI'S: Is that right?

MR ROBI NSON:  Yes.

MR JACKSON Yes, our observations
indicated that nost of the dwellings on the block are
actually taller. This is the shortest dwelling on
t hat bl ock face.

MR ROBI NSON:  Yes.

MR JACKSON: And it's the only sem -
attached dwelling that -- on that street frontage.
And | think there's only one on the opposite street
frontage and that's on a corner.

CHAl RVAN QRI FFI S: | ndeed. Cay. Any
ot her questions of the Ofice of Planning from the
Boar d? Do you have any cross examnation of the
Ofice of Planning?

MR ROBINSON:  No, | don't.

CHAl RVAN GRI FFI S: Are you in receipt of
their report?

MR ROBINSON: Yes, | am

CHAI RVAN GRI FFI'S:  (kay.

MR, ROBINSON. And how soon of an approval

can we get fromyou?
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CHAIRVAN GRIFFI'S: Wl |, that's premature.

So let's go to the other CGovernnent reports, at this
time. W did have Fireway in on this, which the
Energency Medical Service Departnment does not object
to approval of this application, and that was attended
to the OP report. Let's go to the ANG-6B. |Is the ANC
representative here today regardi ng Application #17003
of M. Robi nson?

MR ROBI NSON: At the last ANC neeting,
they -- we were approved easily. | believe it was 9-
0.

CHAI RVAN GRI FFI'S: Ckay.

MR RCOBINSON:  Yes, it was.

CHAIRVAN GRIFFI'S:  Actually, | think | can
carry this one. Exhibit 20 is the letter from ANC 6B,
whi ch does say at its regular scheduled and properly
noticed neeting of which was held on March 11, 2003,
there was a unaninous vote of 9-0-0 to support the
above referenced application, which is, of course, M.
Robi nson's 17003, and that was for the special
exception, which would allow the addition to the
single-famly dwelling | ocated at 1420 A Street, S E

As we no |longer have our official person
that knows the ANC regulations, do they not have to

state that a quorum was present, and do they not have
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to state what a quorumi s?

M5,  MONRCE: I'"'m sorry? Yes, they're
supposed to state it in their letter.

CHAl RVAN CGRI FFI S: | ndeed. Vell, we'll
send a nice little note to 6B, but | think we
understand that clearly if there were 9 nenbers that
it would substantiate a quorum or we can assune that
and give it the great weight it is so entitled, unless
there are any nmajor objections fromthe Board.

BOARD MEMBER ZAl DAI N.  No.

CHAIRVAN GRIFFIS:  Very well. That's all
t he Governnment reports that | have. Board nenbers are
you aware of any other subm ssions from agencies or
ot her Government reports? M. Robinson, are you aware
of any ot her subm ssions?

MR ROBINSON:  No, |I'mnot.

CHAI RVAN GRI FFI S: Ch, you did nake note
that there was a petition of which, | should just nake
note for the record, was attached to the OP report of
whi ch seven or so signatures are no it.

MR ROBI NSON:  Yes.

CHAIRVAN GRIFFI'S:  And they are indicating
full support. Cay. Wth that then, | think we can
nmove on, unless there's anything else, questions or

clarifications? Anything of that note? M. Robinson,
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| turn it over to you for brief conclusionary renarks.

MR, ROBINSON. We have been going through
this process for a long time, and that's neither here
nor there. Wat we are attenpting on doing is
basically beautifying a home that would suit the
nei ghbor hood, suit the next owners. At the rate -- if
we were to keep this home the way it is right now,
there is no way a famly could live there. There is
no way a famly can |live there. The roons upstairs
are very small, that's why we need the extension.

One day when we |eave here, a famly of
two or three mght want to purchase the property,
raise their famly here in the D.C. area and so forth.

At this point, there is no way. There is absolutely
no way. So we're not only doing this for ourselves
and to beautify the community, we're |ooking on down
the road. Wen we no longer live here, a famly could
easily nove in there and continue prospering in the
Capitol H Il area.

At this point in tine right now, it can't
be done, and | have |ooked at the previous renters
t hat have been there for years past, and it has al ways
been single individuals, maybe with a dog, but they
were the only individuals that could fit in there.

Wth these new plans here, a famly could live there.
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We can live there. | think it only benefits the D.C
area that these changes are nade.

CHAl RVAN GRI FFI S: Good. Thank you very
nmuch. For absolute clarification, you don't need to
show us that there is sonme practical difficulty. Do
we have a lesser burden in terns of a special
exception that's with us in that particular directive
to ny questions about how it tended to effect the
adj acent properties, be it use or light and air? |
think it's fairly straightforward that, in fact, it
does not or none has been evidenced to us that would
bring concern that it may, in fact, be a detrinment in
t hose respects.

Then any other |ast comments, questions,
clarifications? If not, | would nove to approve
application 17003 of Edward Robinson. This is also a
speci al exception to allow an addition to a single-
famly dwelling wunder section 223, which is not
neeting the side yard requirenents under section 405
at prem ses 1420 A Street, S.E., and ask for a second.

BOARD MEMBER ETHERLY: 2nd, M. Chair.

CHAI RVMAN GRI FFI'S:  Thank you, M. Etherly.

| think it's very clear in terns of the presentation
today, and also the Ofice of Planning report, which

was well-laid out and extensive in ternms of how it net
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the test for the special exception. | do not see any
necessary reason that the Board would get into
requiring special treatnment in terns of design or
screening, as we are given the jurisdiction under
223.4, and | think that's all | need to say. Anybody
el se? Very well.

I would ask for all those in favor saying

ALL: Aye.

CHAl RMAN GRI FFI'S: Aye. And opposed?

MR ROBINSON:  And | say thank you. Thank
you.

CHAI RVAN GRIFFI'S:  Let us record the vote,
and then we'll --

MS. BAI LEY: The vote, M. Chairman, is
recorded as 4-0-1. M. Giffis nmade the notion, M.
Etherly seconded, M. Zaidain, M. Hannaham are in
support, and the third appointee is not sitting on the
Board, at this tine, and that's a summary order, M.
Chai r man.

CHAIRVAN GRIFFIS: | don't see any concern
there woul d be, unless any opposition from the Board,
we can do a sunmary order on that.

M5. BAILEY: Thank you, sir.

CHAl RMAN GRI FFI S; Excel | ent . Thank you
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very much. Have an excellent day and good |[uck
getting this done.

MR ROBINSON:  Thank you very much

CHAl RVAN (Rl FFI S: And rethink the vinyl
si di ng.

MR ROBINSON. Yes, sir

CHAl RVAN QRI FFI S: Ckay. Wiy don't we
have the next case, Application #17001 of the RLA
Revitalization Corporation and Victory Housing, get
set up. W're going to take three mnutes, and you
have 15 mnutes to present the entire case, and then
we'll move on. No, actually, I'm kidding.

MR GLASGON W can do it.

CHAl RMAN GRI FFI S: W have sped through
easily this norning, so that we can give anple tine to
explore this next application. So take vyour tine.
W' || be back.

(Whereupon, at 10:35 a.m a recess unti
10: 46 a. m)

CHAI RVAN GRI FFI'S:  Ckay. Let's reconvene.

Wiy don't we call the |last case of the norning.

MS. BAI LEY: Thanks, M. Chairnan, and
that's Application #17001 of RLA Revitalization
Corporation and Victory Housing, pursuant to 11 DCWR

3104.1, for special exception fromthe roof structure
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setback provisions under section 411, a special
exception for a zone district boundary line crossing a
ot wunder section 2514, and, in the alternative,
pursuant to 11 DCOWR 3103.2, a variance from the
parking requirenents under sections 2101, 2115 and
2117, a variance from the |oading requirenents under
section 2201, and a variance from the residential
recreati on space requirenments under section 773. The
project is to construct a seven story apartnent house
for the elderly in the G3-AR4 District at 14" and
Irving Streets, NW The property is located in
Square 2848, all or portions of Lots 71, 867 and 824.

Al those wshing to testify, please,
stand to take the oath, and, please, raise your right
hand.

(The wi tnesses were sworn.)

M5. BAILEY: Thank you.

CHAI RMAN GRI FFI'S:  Good nor ni ng.

MR G.ASEOW  Good norning, M. Chairman.
For the record, ny nanme is Normal d asgow, Jr. of the
Law Firm of Holland and Kni ght. |"m representing the
applicant, Victory Housing and the RLA Revitalization
Cor por at i on, in this application concerning an
i mportant senior citizen housing project for 75 units

| ocated immediately adjacent to the Colunbia Heights
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Metro Station at 14" and Irving Streets, N W

Appearing here wth nme with nme today on
behal f of the applicant are M. Bonnie Thonson. On
behal f of Victory Housing, seated to ny immediate
right, M. Maurice Walters of the architectural firm
of Torti @Gllis and Partners, Ms. Ruth Uchiyama of RLA
Revitalization Corporation, and in the audience are
M. Gsborne Ceorge, traffic engineer, M. Steven Sher,
land planner, and also M. Christy Shiker, also of
Hol | and and Kni ght.

I would like to request that M. Thonson,
M. Walters, M. George and M. Sher be admtted as
expert w tnesses. Al of these experts, except for
Ms. Thonson, have been previously accepted as experts
in the past by this Board. Ms. Thonson is being
offered as an expert in senior citizen housing
devel opnent, and a copy of her resune is being
submtted for the record. | understand it has already
been subm tted.

M. Wilters is being submtted as an
expert in residential architecture, and M. Ceorge as
atraffic engineer, and M. Sher in |and pl anni ng.

CHAIRVAN CRIFFIS: And do we have resunes
for all the others or are we relying on our excellent

menori es?
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MR  GLASCOW | believe that we are

relying on the nenories of the Board nenbers. You got
one fromMaurice. Al right.

CHAI RVAN GRI FFI'S:  Ckay. Good.

MR GLASGOW W have one for M. Valters,
a resune is being submtted, and M. Ceorge has his
resunme, also.

CHAl RVAN ORI FFI S: Al right. Boar d
menbers, let's take up M. Thonson first. Any
guestions of Ms. Thonson?

BOARD MEMBER ZAl DAI N: | don't think I
have that resune.

CHAI RVAN GRI FFI'S: R ght here.

BOARD MEMBER ZAI DAI N:  Thanks.

BOARD MEMBER ETHERLY: M. Chair, | don't
have any objection regarding Ms. Thonson's designation
as an expert to the extent if you feel it 1is
appropriate, it mght be helpful to get sonme broad
gui dance from counsel as to what he expects or
anticipates Ms. Thonson testifying to with regard to
the area of senior housing.

MR GLASGOW  Yes, that would tie in to
her experience with respect to nunber of units use of
parking and loading type facilities for the projects

t hat she has been invol ved in.
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BOARD MEMBER ETHERLY: Thank you, M.

d asgow. Thank you.

CHAI RVAN QR FFI S: Ms. Thomson, to those
issues in terns of your capacity at HUD, | understand
that you were in the office of general counsel. You
had availability to review that type of infornmation?

M5. THOVBON: Thank you. That really is
fromny work with Victory Housing. The work that |
did with the CGovernnment it had to do wth affordable
housi ng, but nore with financing and | egal issues.

CHAI RVMAN GRI FFI'S:  And so your expertise?

M5. THOVBON. |'ve been at Victory Housing
since 1995.

CHAI RVMAN GRI FFI S: Ri ght. And you' ve
overseen or had experience in over 300 units then?

M5, THOVBON:  Yes.

CHAl RVAN R FFI S: Ckay. Any ot her
guestions from the Board, any concerns? Are there
guestions or concerns with the others, M. Wilters,
who has a very inpressive resune, as we are now seeing
again, which includes nunerous awards in speaking
engagenents directly related to the residential
architecture. Also as to selected projects, | think
you'll note are fairly far and w de, but also include

those located locally in the District of Colunbia.
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You did Al ban Row?

MR, WALTERS:. And the garage.

CHAI RVAN GRI FFI'S:  Ckay.

BOARD MEMBER ETHERLY: No objection, M.
Chair.

CHAI RMAN GRIFFI'S:  Any ot her concerns from
any of the others? M. Ceorge? Very well. | take it
as a consensus that we can bestow this great honor of
being expert wtnesses to the four who have been

proffered to us, and let's nove on fromthere.

| do and will continue to access resunes,
so that we do fill out the specific application, as
they will stand alone, so as you can take note of
that, we'll just include themin the file. Very well.

MR G.ASGOW Al right. Thank you, M.
Chairman. Wth the permssion of the Board, | would
like to present a brief opening statenent, and then
proceed with the testinony of the wtnesses. I
understand the Board nenbers do have a copy of the
statenment of applicant, which has been filed with this
case.

CHAIRVAN GRIFFIS:  That's correct. And we
have all read it.

MR GLASEOW Al right. Then we will not

-- we wll dispense with the review of the statenent
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of applicant. Al right. This is part of the record,
and we wll be relying on this as part of the
presentation of the applicant.

CHAl RVAN GRI FFI'S: Good.

MR GLASEOW  The case involves a request
from the Board for two special exceptions and two
variances in order to construct the project. Special
exceptions are for roof structure setback and for an
extension of the zoning line for a portion of the
site, which is located in the R4 Zone along Irving
Street, which wll be |ocated between the new
apartment building to be built by Victory Housing and
an existing apartnent building |ocated to its east.

The relief is very technical in nature as
we are using the R4 Zone land in providing access to,
and it is a part of the apartnment project, and we are
accessi ng sone of the parking spaces off of that alley
area, which will tie into the public alley.

The roof structure setback occurs as a
result of placenent of the elevator core, so that they
Wil | be conpliant wth the new nore stringent
international building code, which the District is in
the process of adopting and to maxi m ze the setback of
the roof structures fromthe street. Roof structures,

as wll be explained by the architect, are well
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setback fromall property |ines.

The variances requested are for variances
from the parking requirenments as the applicant is
seeking to provide a total of nine surface parking
spaces, and we would like to have four of those spaces
to be conpact spaces. Wereas, a total of 13 spaces
are required under the Zoning Regulations. As wll be
testified by the applicant's wtnesses, and as noted
by the Ofice of Planning report, there is probably no
better or nore deserving location in the D strict of
Colunbia for the granting of parking relief, given the
proximty to Metro Rail Station and the nunerous bus
routes immediately adjacent to the subject site, and
the anticipated new developnent occurring in the
i medi ate area, which will provide nunmerous retail and
residential supporting opportunities.

The other variances fromthe | oading berth
requirenents and as wll be testified to by the
applicant's traffic consultant and expert, a full size
| oading berth is not needed, as the 12 x 55 foot
| oading berth is not needed for senior citizen housing
project, and a smaller shared berth, which would be 12
x 30 feet, will be located on the adjacent property,
which is being devel oped by Donatelli and Kline, and

they have submtted a letter to the record evidencing
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a commtment to provide a shared |oading berth when
this project is conpleted.

The berth will be provided in conpliance
with section 2203.4 of the Zoning Regulations, and if
there are no prelimnary questions, | would like to
proceed with the testinony of the wtnesses, noting
that the local Advisory Neighborhood Comm ssion, the
ward council nenber and the Ofice of Planning have
all submtted letters and docunents in support of the
appl i cation.

CHAI RVAN GRI FFI'S: And DDOT?

MR GLASGOW Yes, and DDOT.

CHAIRVAN &R FFI S Ckay. A quick
guestion. I'mnot sure who is going to answer it, but
just for sone clarification on the alley, which is
being called the private alley?

MR, GQLASGOWN Yes, it is private property.

CHAIRVAN GRIFFI'S: It is?

MR GLASGOWN  Yes.

CHAl RVAN CGRI FFI S: Ckay. How is that
going to be nmanaged? | nean, it's going to be open?

MR  G.ASGOW  Yes. VW would be granting
an alley easenent as has been done in many situations
where there is an alley closing. There's an alley

closing involved with the overall developnent of the
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site, on the Donatelli and Kline piece.

CHAI RVAN GRI FFI S: Right. Wich is going
to stop the connection to 14" Street, if | note the
pl ans correctly.

MR GLASGOW That's correct.

CHAIl RVAN GRI FFI S:  Ckay.

MR GLASGOW And so this would provide
access to the alley systemoff of Irving Street.

CHAl RVAN &R FFI S: That's under st ood.
This may be a little far-a-scope, but | seem to have
seen in other iterations that that was indicated as
happeni ng at sone point, so it makes | ogi cal sense.

MR GLASGOWN Right.

CHAI RVAN R FFI S: So | guess we can
conti nue on that.

BOARD MEMBER ZAl DAl N: | have a question
in regards to the relief on the |oading berth. So
you're kind of seeking a variance from that
requi renent, but then once the adjacent devel opnent is
conpl eted, you will be within conpliance, right?

MR GLASGOW The size of the --

BOARD MEMBER ZAI DAIN. | under st and.

MR GLASGOWN Well, the size of the space
woul d not be in conpliance, because we have over 50

residential units, the berth is required to be 12 x 55
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feet in size.

BOARD MEMBER ZAl DAI N Yes.

MR GLASGOW And the berth that would be
avai |l able to us would be 12 x 30 feet in size.

BOARD MEMBER ZAl DAI N: Ckay. So the
shared berth is required to be 12 x 55, but the
proposed shared berth is 12 x 30, so you're kind of
seeking two areas of relief in that sense, one from

the size and then one is this kind of tenporary

variance, | guess, you're seeking from the berth
requirenents until this adjacent devel opnment cones on
l[ine?

MR GLASGOW | think that technically

what we're doing is we're asking for a variance from
the | oading berth requirenents, but we are saying that
we would provide a shared berth in accordance wth
section 2203.4 of the regulations when the Donatelli
and Kl ine project proceeds forward.

CHAl RVAN QRI FFI S: Ckay. Are they going
to need relief for their dinensions of their [|oading
on the new construction or is that in conpliance with
t he nunber of units?

MR G.ASGON No, the nunber of units --
they will be asking for 12 x 30, rather than the 12 x

55.
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BOARD MEMBER ZAI DAIN.  And they woul d need

relief on that project?

MR GLASGOW For that. But we can
provide the 12 x 30 foot space, which is what we're
asking for, you know, at this point in tine.

BOARD MEMBER ZAI DAIN:  Right.

CHAIRMAN GRIFFI'S:  Yes, you say that, but
do you nean it?

MR GASCOW Vell, that's what section
2203. 4 provides for.

CHAl RVAN GRI FFI S: | was just asking his
coment . ['m not sure that -- it wasn't a strong

commtnrent, if you understand what he's saying.

BOARD MEMBER ZAIDAIN. No, | do. | just
kind of -- I'm still viewing this in terns of two
areas of relief. | mean, one is from the [ oading

berth requirenent and then one is fromthe size, but I
don't want to put us in a position where we're ruling
on a variance for sonebody else's |oading berth that
hasn't been submtted yet.

MR GQ.ASGOW No, we're not asking for
t hat, because we'll provide --

BOARD MEMBER ZAl DAI N But I'm saying if
we take into account the 12 x 30, we kind of by

default will be, if |I understand it correctly.
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MR GLASGOWN  No, not necessarily. Wien

that project cones in, you'll be able to deal wth
that project. You see what | nean, wi thout having the
plans in front of you, at this point in tinme.

BOARD MEMBER ZAl DAl N: Ckay. vell, |
mean, we can flush all this out as we go through it.

CHAI RVAN GRIFFI'S:  Yes, | think.

MR COCHRAN. W are addressing it in our
report, too.

CHAl RMAN GRI FFI S: Ri ght. Perhaps it
woul d be helpful for the Board if you just reiterate
in ternms of |oading what is provided attendant to this
property?

MR G.ASGOW Sur e. What's going to
provided attendant to this property is a 10 x 20 foot
service delivery space, which we accessed off of
Irving Street, as will be attested to by the traffic
consultant, that's the nman area by which this
building will be serviced. Then also on the site that
we'll call Donatelli and Kline site, there will be an
area, a 12 x 30 foot loading berth area, that will be
provided as a shared | oading berth for this particul ar
project which will be available for this particular
project, as provided for under the regulations under

section 2203. 4.
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And | guess that's why |'m saying, M.
Zaidain, that we believe that there's not technically
an area of relief there, because the regulations do
provide for shared loading facilities on another |ot
under that section. But we do not neet the size
requirenent.

CHAIRVAN CGRIFFI'S:  Yes, but with the other
-- I"'m sorry, what's the adjacent devel opnent called
agai n?

MR GLASCOW The Donatelli and Kiine
pr oj ect ?

CHAl RVAN GRI FFI S: Yes. Wul d they need
relief fromthe size requirenent in that project?

MR GASGON W will be asking for that
in the future. VW have an area back there that can
fit a 12 x 55 foot truck, just as a matter of
property.

BOARD MEMBER ZAI DAIN.  Just as the service
area that you just referenced?

MR GLASGOW Yes, the Donatelli and Kline
pr oj ect .

BOARD MEMBER ZAIDAIN.  Ch.

MR GLASGOW  There's an area that would
nmeet that, but we would rather use it for two 12 x 30

foot trucks, and we -- at a future date, we can, you
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know, deal with that and the Board wll either grant
that application or it won't at the tine.

CHAl RMAN GRI FFI S: Ckay. So what we're
looking at with this service space that you' ve talked

about, which is off of Irving is in the new drop off

area?

MR GLASGOWN Yes, sir.

CHAI RVAN GRI FFI S: It's indicated on A-2
with trucks that are going through, which | think
we'll talk about nore. Were is that in the course of

approval for those curb cuts?

MR GLASEOW M. Thonson, do you have any
information as to where the approvals are? | would
say that that has not been submtted formally for
approval, other than the review of DDOI of this
application. So DDOT personnel has seen these overall

site plans.

CHAl RVMAN GRI FFI S: | see. Ckay. Al
right. Qbviously, we want to make this as cunbersone
as possible wth all applications, but | nean

clearly, if we granted it and then you weren't all owed
to get that, then it would basically do away wth any
of the variance approval that we gave, and so other
accomodati ons woul d have to be nade. Wth that being

known, let's |et you continue.
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MR GASEOWN Al right. Thank you. I

would like now to call the first witness, M. Bonnie
Thonson. Wuld you, please, identify yourself for the
record and proceed with your testinony?

M5. THOVBON:  Yes, thank you. [|'m Bonnie
Thonson. |'ma project developer with Victory Housing
and the address at Victory Housing is 5430 G osvenor
Lane, Bethesda, Maryland 20814. Victory Housing is a
nonprofit housing devel oper. W're affiliated with
the Arch D ocese of Wshington. W were founded in
1979, and our mssion is devel opi ng af fordabl e housi ng
for | ow income people.

W have six senior assisted living
facilities that we have developed, and we also were
devel opi ng independent senior living projects. e
have three that are in operation, one under
construction, three nore in the pipeline, including
this one. W are the devel oper of this project at 14"
and Irving Street, which we're calling Victory
Hei ght s. The project wll include 75 one bedroom
apartnents for very low incone seniors, plus common
spaces for activities on the first floor.

The project is funded by HUD under what
they call the Section 202 Program This is a program

under which they have an annual conpetition for
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f undi ng. There is typically one project in the D C
area sel ected each year, and this was the one that was
nost recently selected. The program provides funds
for construction of the building, and it also provides
operating subsidies, once you' re up and running.

HUD requires that the rents charged to
tenants can't exceed 30 percent of each household' s
income, so it's a very affordable project for the
people who get to live init. You have to neet HUD s
gui delines of being a very low inconme senior to apply
to live there. You have to have an incone of 50
percent or less of the area nedium These
restrictions on the rents and incones l|ast for 40
years, and so long as the project conplies with those
requirenents, you don't have to pay back the noney
they gave you to build the building, which in this
case is going to be sone 6 mllion dollars.

Victory Housing has developed and we
currently operate three other section 202 projects, so
we've had a good deal of experience with the program

Let nme just address, | guess, the roof structure
first, which is one of the special exception requests.
You'll see it when the architect shows you the plans,
al t hough, It technically doesn' t neet t he

requirenents, it actually is a good deal back fromthe
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street and from the neighbors. | think that one is
probably a fairly easy issue.

The boundary Iline <crossing this issue
where we're going to have the alley along the side of
the building, | have met with the people who are on
the board of the neighboring building, which is 1361
Irving Street, | think it's called Irving Station, and
they seened quite pleased with the project. In fact,
they are going to end up with light and air access,
which they mght have m ssed had sonebody else cone
along and built a building right up next to theirs.
So that seens to be working well for them

The | oadi ng zone, you know, we have in our
other projects seen how people nove into these
pr oj ect s. The bedroons are small, 600 square feet
average, these one bedroom apartnents. The people are
| ow i nconme. They don't have a |lot of possessions and

even if they did, they couldn't fit them into the

apart ment . So typically people nove in in maybe a
small van or a small rental truck. There isn't a
whole ot of need for -- | can't foresee the need for

| arger trucks than that.
CHAl RVAN GRI FFI S: How many two bedroom
units do you have?

M5. THOVSON: There are none. You can't
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build two bedroons in section 202 projects.

CHAIRVAN GRIFFIS: |Is that right?

M5. THOVBON:  Yes.

MR GLASGOW It's one bedroom only?

M5. THOVBON: Yes, that's correct.

CHAIRVAN GRIFFIS: So it's 75 one bedroom
averagi ng 600 square feet?

M5,  THOVBON: 75, correct, correct. I

think you can build a two bedroom for a manager, but

we're not.

CHAI RVAN (RI FFI'S: | see.

V5. THOVSON: VW're not doing that. e
could have built one perhaps. SO in our experience

with these other projects, there isn't a whole |ot of
need for |arger |oading spaces.

Wth regard to parking, in our other
projects nost of the tenants don't have cars. The
other three projects that we have in operation are out
in Mryland, two in Prince GCeorge's and one in
Montgonmery County, and we've built the required

parking and a lot of it is standing enpty, which we

don't necessarily want to repeat. And those projects
are not particularly well-located in terns of access
to services. | mean, the people at 14" and Irving

Street are going to be next to everything they need
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wi t hi n wal ki ng di stance.

CHAI RVAN (Rl FFI S: How many units are in
t hose projects?

M. THOVBON: It varies. One has 62, one
has 88 and one has 76.

CHAI RVAN GRI FFI S:  Ckay.

M5. THOVBON And they are all suburban
pr oj ects.

BOARD MEMBER ETHERLY: And if | may, M.
Thonson, just to flush out that --

M5. THOVBON:  Yes?

BOARD MEMBER ETHERLY: -- that question a
little further.

M5. THOVBON:  Yes?

BOARD MEMBER ETHERLY: In terms of
proximty to the public transportation or ngjor
t hor oughf ar es.

M5. THOVBON. For those other projects?

BOARD MEMBER ETHERLY: For the other
projects in suburban Maryl and.

M5. THOVBON Two of them are in
Hyattsville. They are on the canpus where Saint
Anne's Infant and Maternity Hone is, if you know where
that is?

BOARD MEMBER ETHERLY: Yes
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M5. THOVBON: We actually have a van. The

managenent provides a van so people can get to places,
but there is not -- | tried -- we tried to get a bus
to come through the property, and we have not
succeeded at that public bus. So it's a good walk to
a bus, and then a good bus ride to get to any
servi ces. The other one is just up in Aney at 108
A d Batchellors Road, and again it's a couple of mles
down the road to get to shopping.

BOARD MEMBER ETHERLY: Yes

M5. THOVBON: And you can get -- and we're
providing a van there as well.

BOARD MEMBER ETHERLY: Ckay. One final
guestion on the parking.

M5. THOVBON:  Yes.

BOARD MEMBER ETHERLY: And then | want to
cone back to the | oading conponent very briefly. O
the parking side, no concern about any additional
par ki ng pressures being created by visitor traffic?

M5. THOVBON: No, | think given the public
transportation there, and the fact that | think a |ot
of the residents wll be comng from wthin the
nei ghbor hood.

BOARD MEMBER ETHERLY: Yes.

M5.  THOVEON: If they do have famlies
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around, they mght very well be cl ose by.

BOARD MEMBER ETHERLY: Ckay. Ckay. And
with regard to the |oading conponent in terms of |
understand the argument regarding the size of the
units kind of dictating what type of noving support a
resident mght need getting into the building.

M5. THOVBON:  Yes.

BOARD MEMBER ETHERLY: In terns of
comer ci al needs for a building of this type,
comercial deliveries or service deliveries and stuff
like that, simlarly would you say the requirenents
are somewhat downsized as conpared to nmaybe a nore
traditional ?

M5. THOVBON: Well, | think they are small
in terns of the kind of truck, but also in terns of
nunber. | mean, you mght get Staples to conme by with
sonme office supplies. You mght get a Fed-Ex truck or
UPS truck come by. You know, there just isn't a whole
| ot of deliveries required.

BOARD MEMBER ETHERLY: Ckay. GCkay. Thank
you. Thank you, M. Chairman.

CHAl RVAN GRI FFI S: You' re providing mneals
in the building?

M5,  THOVEON: W're not providing neals,
at this point in tine. Now, as people age in place,
NEAL R. GROSS
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it may be that you have your Meals On Wieel s com ng by
and dropping off neals.

CHAI RVAN &R FFI S: But each of the one
bedr oom has cooking facilities in it?

M5. THOVBON: That's correct.

MR, GQ.ASGOW For independent --

M5.  THOVBON: They are supposed to be
i ndependent .

CHAI RVAN GRIFFI'S:  Right.

MB.  THOVSON: COver the years as people
age, that beconmes nore of an issue.

CHAl RVAN QRI FFI S: So the point is you
don't anticipate in the future or any tine soon sone
|arge cafeteria that would take obviously a lot nore
| oadi ng requirenents and sonet hing of that nature?

M5. THOVBON.  No, no.

BOARD MEMBER ZAl DAI N: WIl there be
vending areas or anything Ilike that that mght
necessitate a Pepsi or Coca-Cola truck?

MB. THOVSON | don't know that we've
pl anned in a vendi ng machi ne. They m ght sneak one in
there, but we haven't planned for it.

CHAl RVAN Rl FFI S: Ckay. Yes, M.
Hannahan?

COW SSI ONER - HANNAHAM Can you tell nme
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what's the selection process, how residents are
chosen?

M5. THOVBON: Vell, let me just tell you
about the one that we just opened this past fall, this
is the one up in dney. We basically decided, you
know, we were getting a lot of calls that we were
going to do it on a first cone, first serve basis.
The selection process was run by our rmanagenent
conpany. W hire professional nmanagenent conpany to
manage these projects. And they set a tine and a
place at a community center up in Oney, and two days
before it was to open, seniors arrived and canped out
two nights in the 90 degree heat to get those spaces
in that project, and it filled up when they opened the
doors. So there's an incredible demand.

CHAI RVAN GRIFFI'S:  Was there any priority?

You indicated that you thought sone mght be com ng
fromthe direct neighborhood. Ws there any priority
gi ven to geography?

M5, THOVSON: | don't believe. No, you
can't really do that. You have to follow Federal Fair
Housing Requirenents, and | don't think that's
sonet hing that you can do. But | think it's typica
that you do get people from--

CHAIRVAN GRIFFIS: Wuld it be for --
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M5. THOVBON:  People that know it's going

on or the people who have been driving by and seen it
buil t.

CHAI RVAN (R FFI S: Wuld it be for
district residents only?

M5. THOVBON:  No.

COW SSI ONER  HANNAHAM Do you expect to
use the sane systemthat you just described?

M5. THOVBON: | don't know.

COW SSI ONER  HANNAHAM First cone, first
serve?

M5. THOVBON: W'l have to discuss that.
| wasn't real happy with these people canping out in
t he heat. But it would be -- it could be a lottery
system

COW SSI ONER HANNAHAM  That sounds fair.

M5. THOVBON: There has to be sonething or
you have to do sonething that is, you know, neutral,
basi cal | y.

COW SSI ONER HANNAHAM  Ri ght .

M5,  THOVSON: That lets people in in a
fair way.

COW SSI ONER HANNAHAM  And fair way wth
respect to single individuals and couples as well.

M5.  THOVBON: Yes, that's right. You
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coul d have couples or singles living in these units.

COMM SSI ONER HANNAHAM ~ But your sel ection
process woul d take that into account?

M5. THOVBON:  Sure.

COW SSI ONER - HANNAHAM In terns of
fai rness.

M5. THOVBON: Sure. W're perfectly happy
to have either one, and you have to do it in some Kkind
of first come, first serve batch or lottery fashion
so that people don't feel that they are being
di scri m nat ed agai nst.

COW SSI ONER HANNAHAM  Ckay.  Thank you

CHAl RVAN (Rl FFI S: Not only feel, but not
bei ng di scri m nated agai nst.

M5. THOVBON:  Yes.

CHAI RVAN GRI FFI'S:  Good. Ckay.

M5,  THOVBON: Vell, we would never do
t hat .

CHAI RVAN GRIFFI'S:  Wat el se?

M5. THOVBON. What else? | think that's--
you know, |'ve hit nost of the points. | just wanted

to also nention that this project has a lot of
conmunity support. W got letters froma lot of |oca
organi zations in the process of getting the HUD award.

It also was reviewed extensively in the RLA process

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

69

of deciding who was going to get this property. There
were a lot of community neetings, and as | said, the
demand for it is going to far exceed the nunber of
units we're going to be able to provide, so it's mnuch
needed housi ng.

CHAIRVAN (RIFFI'S: Gay. So when you say
it was reviewed by the comunity and the RLA process,
this was a proposal that was responded to. There were
ot her respondents?

M5, THOVSON It was conpetition, that's
correct.

CHAI RVAN GRI FFI'S: I ndeed. Ckay.

BOARD MEMBER ZAI DAI N Just --

CHAl RVAN (RI FFI'S: Yes?

BOARD MEMBER ZAl DAI N Just out of
curiosity, this was done under the old RLA and not
the --

M5. THOVBON: The NCRC it was done under

CHAI RVAN  CRI FFI S: The NCRC was in
exi stence, but this is an RLA property that didn't
transfer the NCRC. Is that correct?

M5. THOVSON Ruth is from the NCRC, so
maybe she can address that better.

M5. UCH YAMA: M/ nane is Ruth Uchiyana.

I am a devel opment nanager with NCRC, but we are
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consultants to the RLA Revitalization Corporation,
which is a subsidiary to NCRC This property is one
of the properties that was previously owned by the
Redevel opnment Land Agency, the RLA, which was -- those
real estate assets were transferred to the new
reformed NCRC/ RLARC when we were created back in '98.
So this property is technically under ownership by
the RLA Revitalization Corporation, and the request
for proposals for the devel oper selection process was
i ssued by the RLARC

CHAIRVAN CGRIFFI'S: R ght.

BOARD MEMBER ZAI DAl N: But this didn't go
t hrough the ol d RLA design revi ew process?

M5. THOVBON: No, it did not.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAl RVMAN (Rl FFI S: Good. Anyt hing el se?
So, Ms. Thonson, if |I'mhearing you correctly, we have
units of one bedroom 600 square feet size, there are
75 total wunits, and your testinony is the fact that
t he | oading dock would be sufficient for those noving
in and out, based on the fact of how many possessions
they m ght even be able to nove in, if | can take that
through a logical extension. You re not anticipating
t hat people would be bringing 55 foot noving trucks in

to try and fit into a 600 square foot apartnment, and
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in your experience with other project of simlar size,
in terms of unit count, you have found that that is
suf ficient as is the parking that is being
accommodat ed on this site?

M5,  THOVBON: That's correct. I think
they are sufficient, and the other issue, which |
didn't nention on the parking is that typically on
t hese projects, although HUD gives you a |ot of noney
to build them it's never quite enough noney, and you
have to go out and find other noney. There's always a
funding gap, financing gap, and by not building
underground parking, that wll save us sone noney,
which is an inportant issue in getting the project
buil t.

CHAI RVAN CRI FFI S: | ndeed. If the case
occurred that you actually did have 20 tenants or
occupants that had cars, have you thought of what the
possibility would be for themto park?

M5,  THOVBON: No. I think we would
probably cross that bridge when we cane to it.
suppose we would for the -- you know, for the spaces
that are on the | ot sonehow parcel them out to people,
some hopefully fair way, and then, you Kknow, see
whet her there was sone parking that mght be avail abl e

in the adjacent building for our tenants.
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CHAI RVAN GRI FFI'S: | see.

M5. THOVSON: That's sort of to be
det er m ned.

CHAI RVAN &R FFI S: And in your

application, obviously, you're going to have |ayout
and descriptions of the property. You' re indicating
that parking would not be available or Iimted parking
is avail abl e when you take applications?

M5. THOVBON: Did you nmean when we -- yes,
yes. W couldn't prom se parking.

CHAIRVAN GRIFFI'S:  Ckay. And that will be
cl ear, obviously?

MS. THOVBON: Right.

CHAIRVAN GRIFFI'S: Ckay. Very well. Any
ot her questions, at this tinme? Let's continue.

MR GLASGCOW Thank you. For the next
witness, | would like to call M. Ruth Uchiyam, RLA
Revitalization Corporation. Wuld vyou, pl ease,
identify yourself for the record and proceed with your
t esti nony.

V5. UCH YAMA: My nane is Ruth Uchiyama.
I am a devel opnment manager with the National Capital
Revitalization Corporation. W serve as consultants
to the RLA Revitalization Corporation, which is a

subsi diary of NCRC I"m here on behalf of the RLARC
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to support this project. The devel oper, Victory
Housing, along wth Donatelli and Kine, who is
devel opi ng the adjacent building, went through a very
stringent selection process.

W issued a request for proposal for
actually seven other parcels in Colunbia Heights that
the RLARC owns, and they submtted proposals and
Victory Housing was a part of the Donatelli and Kline
proposal that cane in, and we are very pleased to have
selected them especially, given their senior housing
conponent, which will provide 75 units just to seniors
in the nei ghborhood. The community has long been in
need of senior housing, especially affordable housing.

Most of the senior type of projects in the DDC. Mtro
area are very, very expensive, you know, upwards of
$3,000 to $4,000 a nonth, whereas these projects wll
provide rental rates that are just 30 percent of the
individual's incone to these very Ilow incone
i ndi vidual s and famlies.

VW would also like to state that we are in
the process of going through their drawi ngs and as
part of the exclusive right agreenment that we signed
with each of our developers, ‘there are certain
subm ssion requirenents that they are required to

provide to us, and we -- all of those draw ngs and
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subm ssion itenms are subject to our approval,
otherwise the project wll not nove forward. So |
would just |ike to state that Victory Housing has
submtted their first subm ssion to us which includes,
you know, funding letters and letters of support from
the community, and additional itens and that first
subm ssi on has been approved.

Furthernore, we have reviewed their first
set of drawings that were submtted to us as part of
t heir proposal package, and that was obviously part of
the selection process and evaluation criteria for
selecting this devel oper for this project.

MR GLASGOW | think vyou ve covered
everything at this point, unless you have sonething
el se to add.

M5. UCH YAVA: No.

MR, GQLASGOW Thank you.

CHAl RMAN GRI FFI S: So you're noving them
on fairly quickly?

MS. UCH YAMA: Yes, we would like to. We
have got council nenber Gaham that 1is anxiously
pushing all of us to get projects into the ground as
qui ckly as possi bl e.

CHAI RVMAN GRIFFI'S: I ndeed. You brought up

two points. One, that the RLA, |I'm just going to
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refer to it as the RLA

M5. UCH YAMVA:  Sure.

CHAIRVAN GRIFFI'S:  Wthout all the others.

M5. UCH YAMA: That's fine.

CHAl RVAN GRI FFI S: Has certain m | estones
in terms of finding the ERA, and your next step is to
sign an LDA. Is that correct?

MS. UCHI YAMA: Yes, that's correct.

CHAI RVAN  GRI FFI S: And what's your
schedul e on that?

M5. UCH YAMA: W' ve started negotiations
with Donatelli and Kline for parcel, this parcel which
we call as Parcel 15.

CHAl RVAN GRI FFI'S:  Yes.

M5.  UCH YAMA: And Victory Housing wll
al so be part of those negotiations as well for signing
t he LDA.

CHAI RVAN GRI FFI S: So there will be one
LDA for Parcel 15, which wll be inclusive of both

projects, of which we're only |ooking at one, at this

poi nt ?

M5. UCH YAMA: No, actually, there will be
two separate LDAs. There are two separate ERAs, at
this point.

CHAl RVAN QRI FFI S: Ckay. But they are
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progressing in a tinmely fashion. |Is that correct?

M5. UCH YAMA: Yes, that's correct.

CHAI RVAN (R FFI S: Good. You also
mentioned that there is a limted availability of
subsi dized elderly housing. How many wunits of
subsidized elderly housing are in proximty to this
pr oj ect ?

M5.  UCH YANA: Based on ny know edge,
there are no subsidized elderly housing units, you
know, within a one to probably five mle radius of the
property.

CHAl RVAN GRI FFI S: Are you aware of NCBA
Estates at Harvard and 14'"?

M5. UCH YAMA:  No, |'mnot.

CHAl RVAN  GRI FFI S: Ckay. Any ot her
questions? Good. Thank you.

MR GLASEOWV Next witness is the
architect, Maurice Wilters. Maurice, would vyou,
pl ease, proceed with your testinony?

MR WALTERS: CGood nor ni ng.

CHAIRVAN GRIFFIS: It only likes additions
to nonconformng single-famly residences. VW can
hear you fine, but the problemis you have to be on
the mke to get on the transcript. If you woul dn't

m nd just handing that cordless to M. My, and he'll
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try and fix it, and then, yes, that will work if you
can hold it up.

MR WALTERS: Ckay. "1l try this. ' m
sorry. M/ nane is Maurice Walters. [''m a principal
wth Torti Gallis and Partners, Architects, and we're
pleased to be here today. You can see form this
drawing that we did last year when we were
participating in the RLA

CHAI RVAN GRI FFI S: I think that's worKking
Now.

MR WALTERS: Ch, great.

CHAl RVAN GRI FFI S: Let's give it a test.
Let ne just have it.

MR WALTERS: Can you hear ne? Geat.

CHAl RVAN GRI FFI'S:  Good.

MR WALTERS: Ckay. This draw ng shows
kind of the broader context of the nei ghborhood we're

in here, starting here at Irving.

CHAI RVAN  GRI FFI S: I'm sorry. M.
Walters, it's not working. Let's go back to the
origi nal . W have a pointer, too. Ch, you have it.

Cay.
MR WALTERS: Ckay. The building we're
tal king about today is located right here for Victory

Housi ng al ong Irving Street adj acent to the
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i ntersection. It's part of the larger Donatelli and
Kline parcel, that's okay, thank you, that extends all
the way up here to Kenyon. This building 65 feet,
seven stories, 75 units, again fronting on Irving.
Sone of the things that we spoke about earlier that
are kind of inportant are urban design issues.

W have arranged it with a snmall drop off
off of Irving to allow possibly cabs to cone in and
pi ck sonebody up or as was nentioned the service
delivery vehicle to pull in there and drop people off.

Anot her inportant thing about the building is if
you're famliar with that block, the property Ilines
occur out behind the curb of the building about right
there, and all of the buildings on Irving are set back
substantially from the property Iine. It's a little
bit different fromthe way the rest of the District is
arr anged.

One of the early decisions we nade on the
buil ding was to honor that building face, and let the
bui I ding face line continue through all the way to the
cor ner. Ohe of the byproducts of that was an
opportunity to create a little drop off area for the
el derly people, but also to get a nice -- continue the
pattern of the nice front yards noving along Irving

all the way back to 14" Street, so we get the kind of
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nice little circunstance of having a |lot of green out
in front of the building.

As was nment i oned earlier, anot her
inmportant thing is on this entire parcel, alnost all
of it, is Zone CG3-C, with one exception, was an 18
foot wide lot that occurred right here, that was zoned
R-4. And in looking at that, as was nentioned
earlier, one decision was not to build up adjacent to
this building and to let them keep their light and
air. And also the existing alley running through the
m ddl e of the block extends out to 14", that needed to
be closed to give a contiguous parcel for the
Donatelli and Kline piece.

And what we developed was a strategy of
comng off of both of the one way streets that form
this block with new alley easenents that would allow

the alley to continue to function, probably even

i mprove. Instead of running out to the busy 14"
street, you'll be able to come off of the alley and go
to either street. So it allows the residents of the
bl ock kind of a decision on which way to go. It's not

too dissimlar from what occurs at the eastern end of
the block where the mddle alley is connected to both
I rving and Kenyon.

Anot her i mport ant ki nd of bui I di ng
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arrangenent issue was the location of the existing
Metro canopi es. You can see here and here the
existing Metro entries. W arranged the buildings to
hold them back away from the canopies, as opposed to
building over themto let light and air to come into
the plaza, and the |arger idea being that these becone
kind of a |arger outdoor space for the public.

One last point is in the back of the
building, given the residential recreation space
requirenments we had to neet, and the nature of this
being a building for seniors, as we did want to
provi de outdoor garden space for themto go out and be
outside, and we do have a small garden. It's |ocated
in the back off of the comunity spaces. It's not
over structure, so they can get sone substantial
| andscaping in there. You'll see in the nore detailed
pl ans how t hat has evol ved.

CGetting into t he det ai | of t he
architecture a little bit nore, this is a view of the
building from the intersection of Irving and 14"
| ooking to the northeast. The inspiration for the
building is kind of the dd Wrdnman Apartnent
Building, the grand old early 20th century apartnent
bui | di ngs. The bui | di ng has been arr anged

architecturally with a series of bay w ndows, if you
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will, rectangular bay w ndows along Irving to kind of
continue the residential nature of Irving, and then
also a series of what we call oriel w ndows or bay
wi ndows that start elevated up marching up, and those
occur in the living roons of the buildings, so they
help get the residents sone nore dramatic Vviews
| ooking up and down 14" Street. So I think we're
pretty excited about the views they'|| get.

Then the building is termnated with a
series of arched windows giving it a little nore
dramatic top, and then finally a cornice on the
building. So it gets the very traditional arrangenent
of base with the rusticated brick base with sone cast
stone detailing the mddle and then the top of the
building. Let ne flip the boards here.

BOARD MEMBER ZAl DAl N: Actually, | have a
guestion on this elevation here or this drawi ng here.
This is the corner you said. 1Is the -- yes, but you
can't -- the drop off area you were referring to,
that's not on there, correct?

MR VWALTERS: Well, it's kind of back
behind this car. You' re not seeing it.

BOARD MEMBER ZAl DAI N: Ckay. But the
awning that's on that site plan?

MR VWALTERS: Ch, actually, this was a
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drawing from last year, and at one point we were
thinking of a larger portico chair that covered it
over .

BOARD MEMBER ZAI DAl N: Ri ght. But that's
not --

MR WALTERS: Since that's been pushed
back and it's just a porch, a covered porch.

BOARD MEMBER ZAlI DAIN:  Ckay. That answers
ny question, because that's not on the plans right
Now.

MR WALTERS. Yes, this was a drawing from
| ast year, and you'll see a slight difference in that,
and then the garden gets a little bit smaller with the
potting spaces.

BOARD MEMBER ZAl DAI N: Ri ght. | don't
think the ones on the drawi ng extend over the actual
driveway.

MR WALTERS: That's correct. That's
correct.

CHAl RVAN QRI FFI S: Wiat was the nanme for
t hose bay w ndows agai n?

MR GLASGOWN The ones that are el evated,
we call oriels.

CHAIRVAN GRIFFIS: O el s?

MR WALTERS: Yes. It's a technical
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di fference.

CHAI RVAN GRI FFI S: M. Wlters, you have
to be on a mcrophone if you' re going to say anything.

MR WALTERS: kay. Cetting into alittle
bit nore detail, again the facades here elevation
drawi ngs, you can see the Victory Housing piece. The
Irving Street elevation, and then we've kind of hinted
in the Donatelli and Kline piece as it is evolving
You can see beyond --

CHAIRVAN GRIFFIS: Is that a hint, did you
say?

MR VWALTERS: Vell, it's a preview, a
previ ew.

CHAI RVAN GRI FFI'S:  Ckay.

MR WALTERS: Also, the 14" Street
el evation you can see the Victory piece here, and then
the beginnings of the Donatelli and Kline piece, and
al so the canopy, the existing Metro canopy. So again,
you can see the porch that we just discussed here
One excellent suggestion that came wup from the
planning staff as we were working on this was to take
that porch and extend it to make it a three bay w de
porch, which you can start to see here. You'll see it
on the nore detail ed ones.

So in addition to creating a covered entry
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for the residents as they enter the building by
extending it one bay on either side, we can put sone
little seating area, so the people can sit out there
and watch the street life, which I think is a very
happy devel opnent.

Let nme see, this is just a little nore
detailed elevation, and then I'Il start to get into --
let's see, get into the details of the plan. Again,
the drop off here, which has roomfor the 10 x 20 van
space, and also a bypass area where another car could
pass by it, so that when a van is there, it won't
conpl etely choke this down and back things up. And in
fact, if you kind of study it, you know, you could
easily inmagine there's some excess capacity there for
nore vehicles. Hopefully, they won't -- you know,
everything will work well, but we're pretty happy with
t he bypass capability.

CHAI RVAN (R FFI S: In terms of the
graphi cs, those trucks that are being shown, what size
are they?

MR VWALTERS: | think you may have an
ol der drawing where at one point we were just seeing
if a 55 foot truck would --

CHAI RVAN GRI FFI S: They look like they're

55.
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MR WALTERS:. Yes, that was a little study

that we realized didn't work.

CHAIRVAN GRIFFIS:  Well, that's where |I'm
goi ng now.

MR WALTERS: Yes.

CHAI RVAN GRI FFI'S:  Because your graphic is
showi ng that they need to pull over the island.

MR WALTERS: That was the 55 foot truck

CHAI RVAN GRIFFI'S:  Right.

MR WALTERS: Yes, that was sonething we
did a study and forgot to erase it, and it got issued.

CHAIRVAN GRIFFI'S: It looks like they took
off the front end of the car that's sitting there,
t 00.

MR WALTERS: Yes, it was -- wouldn't have
wor ked too wel | .

CHAl RVAN Rl FFI S: Ckay. So you're
anticipating not a 55 foot truck load in there.

MR WALTERS: R ght. Thisis --

CHAIRVAN GRIFFI'S:  Wiich actually goes to
the attendant or the described |oading space that is--
what is it? Wat's the one out front?

MR WALTERS: The one out front is the 10
x 20 service delivery.

CHAl RVAN Rl FFI S: Right, 10 x 20, which
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is shown in a dash formon this plan A-2.

MR WALTERS: Correct. And | believe you
got a revised -- there was a reissued one.

CHAI RVAN GRI FFI'S: Ckay.

MR WALTERS: That was resubmtted.

CHAIRVAN GRIFFIS: | think it's --

MR WALTERS: And that was the correction.

CHAl RVAN GRI FFI S: Ckay. Let's | ook at
that then, which is A-1. It shows site plan and A-2
of the revised, it takes the trucks away all together.

MR WALTERS: That big truck, yes.

CHAl RVAN Rl FFI S: Then let's [|ook at
t hat . Cay. You're showng A-1 on the board right
now If we refer to A1, can | just get clarification
on A-2? Do you have that?

MR WALTERS: Yes.

CHAl RVAN CRI FFI S: There's an additiona
line that seens to be above the sidewalk line on ny
dr awi ng.

MR WALTERS: Can | look at that? | think
that was the tracking line for that truck that you're
seei ng. The one that runs through the mddle of the
car?

CHAl RVMAN GRI FFI'S: No. |'ve got a dashed

property line, and then there's an indication of
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si dewal k, and in between that note sidewal k and above
the property line is an additional |ine.

MR WALTERS: Let's see, there's a contour
line and there's also the line of the truck.

MR COCHRAN: Excuse ne. The Zoni ng
Commssion may want to just rip up anything dated
1/ 17.

CHAl RVAN Rl FFI S: Vell, we'll call the
Zoni ng Conm ssi on.

MR COCHRAN: Yes, you're right. Vel |,
the Board of Zoning Adjustnents, because your plans
shoul d be dated 3 --

MR, WALTERS. This is the 10 x 20 space.

MR COCHRAN. 3/21 in print.

MR WALTERS:. The ones dated January have
been revi sed. In other words, you're |looking at the
wong ones, M. Chair.

CHAIl RVAN  CRI FFI S: It can't be. "' m
| ooking at them They got to be right. So you're
saying the ones in the book are the old. I's that
correct?

MR WALTERS: No, those are the new ones.

CHAIRVMAN GRIFFI'S:  Cnh, nman.

MR WALTERS:. Sonetines the date hel ps.

CHAl RMAN GRI FFI S; Sonet i nes. VWell, then
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we go back to the original. It doesn't matter. This
isn't a big piece, but | don't think you're -- [|I'm
just trying to figure out, so that's the old. The new
it still shows that kind of line, and anyway, the new,
which | thought were revised, actually has the 55 foot
truck driving across the sidewal k.

MR WALTERS: That was a study |ooking to
see if it would work.

CHAIRVAN CGRIFFI'S: kay. So the shape of
that island, there is a green space to the north end
of the sidewal k.

MR WALTERS: You nean to the south?

CHAIRVAN GRIFFI'S:  No, to the north.

MR WALTERS: Up here? North of?

CHAl RVAN CGRI FFI S:  Yes.

MR WALTERS: There wll be -- the
pavenent extends all the way over to the line of the
porch, and then there's a green space over here.

CHAIRVMAN GRIFFIS: Gkay. There's a space
in between. I'msorry I'mnot being clear. It is ny
fault, but put your finger on the property Iline.

MR WALTERS: Ckay.

CHAI RVAN CRI FFI S: Now, nove it over to
the right. No, too far. R ght in your island, right

there in front of your finger. Now, you have a curved
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line that goes --

MR WALTERS: That's a contour |ine.
That's a typographic contour line. No? This |ine?

CHAl RVAN CRI FFI S: Her e. Cone here. I's
this the extended island that conmes all the way
around?

MR WALTERS. Yes, yes, that's the back of
it, correct. It's 10 x 20.

CHAI RVAN GRI FFI S: Your building is going
to run right up against that?

MR WALTERS: The 10 x 20 space is up
agai nst the edge of the curb.

CHAIRVAN CGRIFFI'S:  Okay. |'mclear.

MR WALTERS: Ckay.

CHAIRVAN GRIFFIS:  And nmaybe I'm the only
one that's having trouble figuring that out, but the
island itself that defines that turn off actually runs
on its northern portion parallel with the property
line, and that gives you enough, as you are
testifying, room for the 10 x 20 loading spot and a
vehi cl e passage to the north of that.

MR WALTERS: Correct.

CHAI RVAN GRI FFI'S:  Ckay. Cxay.

MR WALTERS: A couple of little -- few

nore details in this plan that you can start to see.
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There are the spaces laid out on the Donatelli and
Kline site for the 12 x 30 berth, both one here and
then a couple over here, so we are working to
accomodate those, just to let you know that they have
been | ooked at.

Cetting into a little bit nore detail on
the building, the entry into the building on the
center through the porch, through a |ounge entry | obby
area with a reception desk controlling, visually
controlling what's going on, a little vestibule for
the weather, and then anenity space is a TV, library
room that help nmeet the residential recreation space
requirenent, as well as a conputer and Internet room

Al of that opening out onto the garden area, which
you see back here.

Additionally, the parking spaces, there's
ni ne spaces proposed which are accessed off the alley,
four full size 9 x 19 spaces, as well as one
handi capped space on the back, and then turning around
on the alley, four conpact 8 x 16 spaces, which are
actually pulled in a little bit fromthe property line
for additional nmaneuvering room And then there is a
fence around the garden with gating, and then the
recreation area out in here.

CHAI RVAN GRI FFI S: Is the garden and the
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parking on the sanme level as the first floor?

MR WALTERS: Correct, correct. No, the
parking may slope down a Ilittle bit wth the
topography. The alley is kind of at a |ow point, so
this wall mght do a little bit of retaining, probably
a couple feet of retaining, so the parking would --
the parking would probably sit down, but the idea
would be to keep the garden |evel contiguous to the
first floor.

CHAIRVAN GRIFFI'S:  So you're going to have
some substantial regrading then fromthe north side of
the conpact where you have the little walkway, 1'm
anticipating, that's what it's kind of show ng.

MR WALTERS: Yes, there will be a little
bit of grading in there.

CHAIRVAN GRIFFI'S:  And then fromthat --

MR, WALTERS: Up against the -- and this
is going to get excavated out for two or three floors,
so there will be a lot of site work going on in there.

CHAIRVAN GRIFFI'S:  Wat's the el evation at
your front door?

MR WALTERS: |It's elevation is 80 --

CHAIRVAN GRIFFI'S: 1" m showi ng a 192. 25.

MR, WALTERS: Yes, well, or 191.8. Very

close to 192.
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CHAIRVAN CGRIFFI'S: Is that right?

MR WALTERS: Yes.

CHAI RVAN GRI FFI S: Ckay. Al right.
That's fine. And then at the back we're at whatever
it is 190, 191.

MR WALTERS: Yes. W haven't got into
the detailed regrading of the whole alley, but we

think it's going to be down about 3 feet in the back

t here.

CHAI RVAN GRI FFI S:  Ckay.

MR WALTERS: (kay. The remai nder of the
first floor, we have -- we do have three residential

units on the first floor. One here, here and one back
here. The balance is recreation space or nmanagenent.
Sone offices and managenent areas in here, a |arge
activity room out at the corner, which we think is
really exciting, because the people can sit in there
and kind of watch all the activity going on at the
Metro Station.

A little kitchen area for -- this is not
for preparing neals, it's nore of a warmng kind of
catering Kkitchen for special events area for the
people to get their hair done, and then a nulti
purpose room in the back. Moving up the building,

getting into just a little bit nore detail, we'll skip
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ahead to a typical floor. You can see the arrangenent
of the apartnents.

Sone of the snaller units down around 560
when they don't have the bays, these ones at 600, a
few of them getting up to around 660 where they have
the handi capped accessible wunits, but a series of
units throughout the building, double |loaded, a little
laundry facility with a window to the outside at the
end of this corridor. And then nost inportantly, one
of the areas we're seeking relief on is the elevator
pent house set back and the new IBC Building Code is
requiring that elevator |obbies be separated from the
corridors.

Previous to this, we would have arranged
this probably with just the elevators kind of slightly
set back from the corridor and, you know, a slightly
wi der corridor, and there would be no distinction of
that elevator |obby from the corridor. The new code
is seeking to kind of make buildings safer, where in
the event of a fire, you can enclose that | obby.

So our goal, this is a building for
seni ors. W know this anendnent is com ng out. W
wanted to go ahead and design the building to the
hi gher |level of safety. So what that does is instead

of having the elevators in here where we would be able
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to set back fromthe inside, is it takes them and it
puts themin a structure right here. W're well able
to conply with the setbacks from the front and the
side facade along Irving and 14", but what it does do
is at the back corner of the building, kind of wthin
our courtyard, is it pushes the penthouse structure
over and it touches the corner there, so that's one of
the areas of relief we are seeking.

CHAl RVAN GRI FFI S: Before you take that
down. There's a pertinent piece for showng us the
typical floor plan, as | see it, and |'ve been hearing
you talk about it. First of all, in terms of how it
is related, even to the parking, and the parking is
set up, the garden area is extending out fromthe |eg
of that building, so that you couldn't push that, in
terns of the units or anything like that, or it would
take up your recreation space.

MR WALTERS: Exactly.

CHAl RVAN GRI FFI S: Whi ch obvi ously | eaves
you t hat.

MR WALTERS:. Yes, yes.

CHAl RMAN GRI FFI S: As you've indicated,
there's also a set base on trying to match the
building line that is continuing dowmn the block. The

second pieces you just -- you indicated that the
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| ocation of the elevators, which are being dictated by
IBC, the area of nonconpliance is in that |eg. It's
at that point.

MR WALTERS: It's back in here.

CHAl RVAN QRI FFI S: O el bow of the back
si de.

MR WALTERS: If I could skip ahead to a
roof plan.

CHAl RVAN (Rl FFI S: Ri ght. Whi ch goes to
the fact of in order to nmake it conpliant, you could
shift all those units back and, you know, have the
reversed leg or elbow up front, which would then break
the building line that's the newest bl ock.

MR WALTERS: Yes.

CHAl RVAN GRI FFI S: It would also do away
Wi th your exterior recreation space.

MR WALTERS: Yes.

CHAIRVMAN GRIFFIS: And in fact, it may do
away wWith a unit on that side, because they woul dn't
have -- well, | guess you would put it out front. |Is
that correct in ny understandi ng?

MR WALTERS:. | think you' re saying if you
just took the building and rotated it?

CHAl RVAN (RI FFI'S: No. I"m saying if you

took that | eg, the east west |eg down your right side.
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MR WALTERS: Yes.

CHAl RVAN R FFI S: That and shifted it
back, then you would make your penthouse conpliant.
But it would do away with your exterior recreation
space and would also inpact the parking and the
arrangenents for the parking.

MR WALTERS: Yes, as well as giving a
ki nd of very odd design and configuration.

CHAl RVAN (Rl FFI S: Ri ght. Whi ch goes to
the fact of your holding a building line on the rest
of the bl ock

MR WALTERS: Yes. It is really kind of
si nmpl e. One of our initial noves that seened fairly
inevitable was to just pull the line of -- pull the
line of Irving across and then set back a significant
distance from the canopy to allow that to function,
and that basically set up the organization of the
building as a slightly conpressed L shape.

CHAIRVMAN GRIFFIS: | see. So what you're
saying is actually there's a continual visual contact
comng down Irving Street to the Metro Station?

MR WALTERS: Correct, correct.

CHAI RVAN QR FFI S: Wiich is another
i nportant bonus for your setting of your building.

MR WALTERS: Yes, and that it --
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CHAl RMAN GRI FFI S; You know it all seens

to be comng together so well, M. Wlters. It's
madness.

MR WALTERS: Ckay.

CHAI RVAN GRI FFI'S: Ckay.

MR VWALTERS: QG eat . | think that's the
majority of the building. | just wanted to try to
address we tal ked about the parking. Goviously, it's
a very kind of conpact building, so that was why we
sought to get the surface spaces, the nine spaces
given the nature of the -- as M. Thonson nentioned,
the nature of the cliental and the nonprofit
devel opers. This was a very efficient layout for the
parking to have it off of the alley.

The zoning line extension, basically that
18 foot wide lot here, it was the way the |and cane,
and we had that one little area of R4 on there. W
chose not to build on it and develop it, but that said
we still have it there, and that's why we're seeking
t he extension. And then the roof structure, we
di scussed that also.

CHAIRVAN GRIFFIS:  And the roof structure
is 18.6 |Is that correct?

MR WALTERS: It's 18.6 right now, that's

t he maxi mum hei ght by zoni ng.
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CHAI RVAN  CGRI FFI S: Do you take the

el evator up to the roof?

MR WALTERS: No, you don't.

CHAIRVAN GRIFFIS: Is there a need to have
18. 6 hei ght?

MR VWALTERS: V¢  went ahead and
dinrensioned it at 18.6, because that's the maxinmm
al | ownabl e. That's, you know, the kind of easiest
t hi ng. I would say that as it develops if we find
ways to suppress it, get the height down, we would
definitely pursue it.

CHAI RVAN GRI FFI'S:  What's your experience?

| mean, on a residence wthout elevator access, do
you often have it at that height?

MR WALTERS: Yes, in this case, since we
have smaller floor to floor heights, these will have 8
foot ceilings in them If you go with kind of the
basic elevator, you start to need that entire
dinension. W have been getting sonme recent feedback
from Ois Elevators that they may have a new product
line that may allow it to be conpressed.

CHAI RVAN CGRIFFI'S: | see.

MR WALTERS: That they've been working on
for the District.

CHAI RVAN Rl FFI S: R ght. Ckay. I
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under st and. And then can you just talk, while you
have the el evations up, how your -- as is attendant to
411, what type of materials or how you are going to
deal with the penthouse?

MR WALTERS: Yes. Well, do you want ne
to talk about the whole building or just strictly the
pent house?

CHAl RVAN @RI FFI S: No, |'m assum ng the
building was showing it's brick, and you said that
there was sone rustification on the bases and stone.

MR WALTERS: Rustification, yes, on the
ground fl oor.

CHAI RVAN GRI FFI S:  Ckay.

MR WALTERS: Cast stone detailing.

CHAl RVAN GRI FFI S: Unl ess you want us to
get into that and give you sone --

MR, WALTERS:. That's okay.

CHAI RVAN GRI FFI'S:  Ckay.

MR WALTERS: | guess our intention up on
t he penthouse would be to detail it in sonething |ike
Ifis, sonmething l|ightweight, but put sone banding on
it and maybe sone decorative louvers for the
ventilation of the equipnment, to dress it up slightly,
alittle bit of articulation.

CHAl RVAN QRI FFI S: Ckay. | think that
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woul d be inportant. First of all, just for the
di stance you have away with the Metro Plaza on both
sides as indicated on these draw ngs.

MR WALTERS: Yes.

CHAl RVAN CGRI FFI S: It's going to be a
vi si bl e piece. Al though, it's conpliant in terns of
its setback, but obviously the intent of it is that we
don't | ook at ugly penthouses everywhere.

MR WALTERS: Sure.

CHAIRVAN GRIFFI'S:  So, clearly, that's not
where noney is well spent, but | think just the advice
of the Board would be to spend sone tine on it.

MR WALTERS: Ckay.

CHAI RVAN GRIFFI'S:  Because it's well worth
doing and would help actually any of the adjacent
devel opnents that mght be comng along. M. Etherly,
you had a question?

BOARD MEMBER ETHERLY: Thank you. Very
briefly, not a big deal, but I'mjust curious. How do
you plan to handle, and maybe this mght be getting
into M. GCeorge's area, trash renoval from the
property given where the trash receptacle appears to
be placed on that first floor plan relative to, |
guess, what appears to be kind of that, | don't want

to say, loading dock area, but that's kind of the
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first piece.

MR WALTERS: Yes.

BOARD MEMBER ETHERLY: Just kind of walk
me through that briefly.

MR WALTERS: Ckay.

BOARD MEMBER ETHERLY: And then the second
guestion is could you talk a little bit about why the
parking is set up as it is wth the four conpact
spaces? | nean, |'m wondering why not see perhaps
nore handi capped parking and |ess standard spaces
t here?

MR WALTERS: Ckay. Let nme do the trash
first. Each floor in the building over by the
elevator core has a trash room within it where the
residents go in and then there will be a chute where
they' Il open it and drop.

BOARD MEMBER ETHERLY: |t drops down.

MR WALTERS: Very much like in the
apartment building. The trash will then cone down to
the first floor, and you can see the chute is right
here, and then there will be a series of conpactors or
there's a conpactor that has a little bin that it
conpacts about 3 x 5 feet, and you can wheel -- those
are manageabl e. A person can wheel them around.

Then what we've done is inmediately
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adjacent to that, we have a service area here wth
doubl e doors, and then the gate back here. The alley
systemis back here, so that the way this will work is
the trash will be rolled out. Wen the trucks cone,
the trash will be rolled out, and then hoisted up and
t aken away. Very much like any building through the
al l ey system

BOARD MEMBER ETHERLY: Ckay. Ckay.

MR VWALTERS: The reason for the parking
| ayout, given the frontage that we had along the alley
here and here, we were seeking to kind of to optimze
t he nunber of spaces we could achieve on the side, so
that was the generator for the four full size, plus
one handi cap, and then the four conpact. | guess your
guestion was could we provide nore handi cap?

BOARD MEMBER ETHERLY: Well, | was kind of
thinking out loud that one could get nore spaces in
there if you put in nore conpact spaces, and perhaps
Ms. Thonson m ght have a response on that, too, once
again given the population that you are servicing.
But could you get nore spaces in there if you went all
conpact and kept the handi capped space?

MR WALTERS: Yes, the handicap space
we're required by the codes to do.

BOARD MEMBER ETHERLY: You need to have
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t hat .

MR WALTERS: Let's see, 1, 2, 3, 4 feet.

Excuse nme. W mght pick up one nore conpact if we

were to do all conpact along here. It I|ooks Iike

there's 4 feet here, and then you take a foot, shave a

foot off of those four, that would be 8 feet, so that
is a possibility.

BOARD NMEMBER ETHERLY: Thank vyou, M.
Chai r.

MR WALTERS: Ckay. I  think that
concl udes everything we wanted to talk about. [If you
have any questions or any nore questions?

CHAI RVAN GRI FFI S: I ndeed. Actually, I'm
not shy in the questions.

MR WALTERS: Ckay.

CHAI RVAN CGRIFFI'S: M. Zai dai n?

BOARD MEMBER ZAIDAIN:  If | understand M.
d asgow s comment earlier from ny question about the
| oading, he referenced a service area for this
building that was kind of operating in lieu of the
| oadi ng berth?

MR GLASGOW Yes, you have a service
delivery space that's located out in the front of the
bui I ding off of Irving Street.

BOARD MEMBER ZAl DAI N: Ckay. That's the
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area you're referring to?

MR GLASGOW Correct.

BOARD MEMBER ZAIl DAl N: Al right. Thank
you.

MR GLASGOW If there are no further
guestions, | would like to call the next w tness, M.
Gsborne George. Al right. M. George, would you
pl ease, identify yourself for the record and proceed
with your testinony?

MR, GEORGE: Thank you. Good norning, M.
Chai rman, nenbers of the Board. For the record, ny
nane is Gsborne GCeorge. M/ address is 10210 G een
Bird Road in Lanham Maryland. 1In order to facilitate
ny testinony, | would like to use what | call ny main
exhibit, which is pretty nmuch a replica of Exhibit 2
of the traffic study, which we prepared on behal f of
the applicant. | would also like to wuse the
renderi ng, which had been used by M. Walters, as part
of ny brief discussion.

M. Chairman, nenbers of the Board, we did
a study in accordance with DDOT's guidelines and with
standard practices applied by the Institute of
Transportation Engineers to determne whether the
relief sought by t he appl i cant woul d cause

objectionable conditions for abutting neighboring
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properties. Qur conclusions is that they would not,
and our studies included at Tab E of the applicant's
statement we endorse the details, the findings, the
conclusions of that report, and | would like to
briefly address the highlights and particularly to
focus on sone of the aspects which the Board has
inquired into earlier.

First of all, the location of the site has
been aptly described, and | won't repeat that, except
to say that it is quite favorable with respect to both
pedestrian and vehicle access and with respect to
access to public transportation.

CHAl RMAN GRI FFI S: Wat is the public
transportation outside of the Metro?

MR GEORGE There are a nunber of bus
routes that apply to 14" Street with stops along both
corners of the adjacent intersections. There is also
routes along Irving Street, so the site is well-served
by mass and by bus transportation service.

Based on the type of use, just to talk of
the general inpact consideration, it 1is generally
accepted that residential uses for the elderly in an
urban setting have very low trip generation rates.
Qur study shows that the site would generate |ess than

10 trips, between six and eight trips in the norning
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and afternoon peak hours, even when you do not allow
for the significant transit usage that is pretty nuch
a given for this site.

So in terms of trip generation we're
tal ki ng about very negligible nunbers, |ess than five.

BOARD MEMBER ZAl DAI N Just out of
curiosity, have you seen any studies or do you have
any knowl edge of what's the frequency of elderly
peopl e using the Metro?

MR CECRGE: Well, based on --

BOARD MEMBER ZAl DAl N: In terms of that
segnent of the popul ati on.

MR GEORGE:  Yes. | think it's inportant
to know that this site would serve residents of 40
years and above, so we're not tal king about elderly,
perhaps infirnmed or type of the population that would
typically be in a facility which we call a congregate
care or assisted living facility.

BOARD MEMBER ZAl DAl N: So you're
classifying --

BOARD MEMBER ZAl DAl N: So you're saying
40.

CHAl RVAN QRI FFI S: Hold on for a second.
Is that correct? So you're classifying over 40 years
only?
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M5.  THOVSON: 62 years-old and ol der.

MR CGEORGE: Al right.

BOARD MEMBER ZAl DAl N: Ckay. So it's 60
and ol der ?

CHAl RVAN GRI FFI'S: 62.

BOARD MEMBER ZAI DAIN. 62 and ol der

MR GECRGE: Yes. Ckay. Are you sure?
Because we were told that nunber.

MB. THOVBON: HUD requires -- for these
projects, the HUD requirenment is you be 62 years of
age or ol der.

MR CGEORGE: Al right.

CHAIRVAN GRIFFI'S:  Is that --

BOARD MEMBER ZAI DAl N: Does that change
any of your analysis at all?

MR CGECRGE: | do not think it does.

BOARD MEMBER ZAI DAIN.  Ckay.

MR GEORCE: V& were given or at |east |
under stood that we were given the age of 40 and above.

BOARD MEMBER ZAl DAl N Vell, if youre
going to classify 40 and above as elderly --

MR GEORGE: Yes, 40 years.

BOARD MEMBER ZAl DAl N: You mght offend

sonme peopl e.
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MR G_ASGCOW 40 years is the length of

time that the project is subject to the HUD
requi renents.

CHAIRVAN CGRIFFI'S: R ght.

BOARD MEMBER ZAIDAIN.  Ch, okay. Ckay.
Al right. VWll, | guess, ny question is, and |'ve
never seen any studies to substantiate this, but |
woul d - -

CHAI RVAN CGRIFFI'S:  That's ny question.

BOARD MEMBER ZAI DAIN.  But | would assune
that elderly populations are probably nore apt to not
use the Metro.

CHAl RVMAN GRI FFI S: M. GCeorge, did you
study the elderly conplexes in the area?

MR GECRGE: Yes, M. Chair.

CHAI RVAN CGRI FFI'S: Wi ch ones?

MR CEORCE W studied one Friendship
Hei ghts | ocated --

CHAIRVAN GRIFFIS: | mean in this specific
ar ea.

MR CGEORGE: The District, right, yes. 1In
this area, no, there was none that conpared with this
sitein ternms of proximty to Metro.

CHAl RVAN GRI FFI S: Are you famliar wth

Col unbi a Hei ghts Vill age?
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MR CGECRGE: No.

CHAI RVAN GRI FFI S: Are you famliar with
NCPA Est at es?

MR GECRGE: Yes, we |ooked at that site.

CHAl RVAN GRI FFI S: How many parking does
t hat have?

MR CECRGE W have the nunber in our
record. W surveyed it. However, it was our
determnation that given the distance, | think that's
in the 2800 block of 14" Street, 2801 14" Street is
the location that we studied, and that's approxi nately
four blocks away, and we thought that that did not
qui te conpare.

CHAl RVAN GRI FFI S: Four bl ocks away, but
Friendship Terrace conpares?

MR CECRGE: Well, that's two bl ocks away.
That's two bl ocks away. Friendship Terrace is at the
4200 block of Butterworth Place, which is pretty nuch
one bl ock away from W sconsi n.

CHAIRVAN GRIFFIS:  Ch, froma Metro?

MR CECRGE: Yes, froma Metro Station.

CHAI RVMAN GRI FFI S: | see what you're
sayi ng.

MR GEORGE:  Yes.

CHAl RMAN G&RI FFI S: VWhat about are there
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any elderly conplexes you are aware of north of this

site?

MR CECRGE Yes. W also studied the
Col ony House Devel opnment. Well, not in the imediate
area, | nust clarify.

CHAl RVAN  GRI FFI S: How about in the
i mredi at e area?

MR CGEORGE: Yes, | --

CHAIRVAN CGRIFFIS:  Wthin two bl ocks.

MR GECRCGE: Yes, | was not aware, and
again we discussed this at length with the applicant.

CHAl RVAN GRI FFI S: It's an interesting
guestion that M. Zaidain is bringing up. Wul d you
agree with the statenent that there may be over 200
elderly units in the four block proximty of the
Metro?

MR CGEORGE: Wuld | agree with it?

CHAl RVAN GRI FFI'S:  Yes.

MR CGECRGE: | would have no basis to
agree or disagree.

CHAI RVAN GRI FFI S:  Ckay.

MR CEORGE: | sinply don't know.

CHAI RVAN &R FFI S: So M. Zaidain's
question is has there ever been a study on this Mtro

or any other Mtros that actually follows elderly
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transit habits?

MR CGECORCGE: No, I'm not aware of any
study that specifically addresses that issue.

CHAI RVAN GRI FFI'S: Ckay.

MR GEORGE:  Yes.

BOARD MEMBER ZAl DAI N That wasn't ny
guestion. | was just, | nean --

CHAl RVAN GRI FFI S: It is a fascinating
pi ece.

MR CGEORGE:  Yes.

CHAI RVAN GRI FFI'S:  Ckay.

MR CECRGE: And again, there's a reason
why | didn't focus on that and it's because the 40
year age which | apparently --

CHAIRVMAN GRIFFI'S:  Well, in ny thinking of
this in looking at it, I think it only -- it helps the
anal ysis, M. Ceorge, if you're indicating that there
is no large or there is dimnims inpact on this. I
nmean, if you |ook at a household that nmay be 40 year-
old, | think their transportation and circulation
habits are different than those of 62 and above.
Meaning, they are going to nake additional trips, as
opposed to one of that age, generally speaking.

I nean, |'m sure nost of the elderly are

very active. The ones | know in the city are com ng
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down to BZA and leaving and going honme and com ng.
But in any case, God, | hope that didn't get on the
record. Ddit?

BOARD MEMBER ZAl DAI N: Your m ke was on,
M. Chair.

CHAI RVAN (Rl FFI S: | ndeed. So anyway, |
think it only supports, but ny point would be it is
kind of an interesting |level of study that M. Zaidain
was bringing up. Al right.

MR CGEORGE:  Yes.

CHAI RVAN GRI FFI S: Let's conti nue on.

MR CGEORGE: Yes. Wll, I'mglad to take
note of that. As | said, | haven't run across that in
the research, but | can look at it. | would say that

given the increased age, which we know is on the
record as 62, | would say that would likely result in
even less trip generation, because | think we're
dealing with nore retired type of element of the
popul ati on, as opposed to the 40 year-old, and | think
that's one of the beauties of retirenents is not

having to deal with norning and afternoon rush hour

traffic.

CHAIRVMAN GRIFFIS: Al right.

BOARD MEMBER ZAl DAI N: Vell, that's true,
but | think the big point here is node of
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transportation, because part of the reason for the
variances is proximty to the Metro, and I nean | can
understand your point about it's dimnishing effect on
t he peak | evels.

MR GEORGE:  Yes.

BOARD MEMBER ZAl DAl N But in terns of
i ke the node split, how does one being elderly affect
t hat ?

MR CGECRGE: Yes. Well, I think we are in
agreenent that the higher age would probably result in
less trip generation. I think vyou' re probably
addressing the issue of --

CHAl RVAN R FFI' S: Less vehicular trip
generation or less --

MR GEORCE: Less vehi cul ar trip
generation during the norning and afternoon peak. I
think less trip generation over all.

CHAIRVAN GRIFFI'S: Al right.

MR CGEORGE: Now, in terns of parking, |
think that's a separate elenment of the application,
and again there are so closely related, but | would
want to deal with them separately.

BOARD MEMBER ZAl DAl N: That's all right.

MR CGEORGE: | wouldn't want to proceed
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unless | fully address your question as fully as |
can.

BOARD MEMBER ZAIDAIN. Well, go ahead and
finish. | don't want -- why don't we wait for
guestions towards the end. | nean, | think you may
flush it out as you go through your presentation.

MR  GEORCGE: Yes. Cay. G eat. All
right. In terns of the applicant's request for
variance with the nunber of parking, for the nunber of
par ki ng spaces, | think it has been nentioned that the
specific requirenment of the Zoning Regulation is one
space per six units, which would nmean 13 spaces woul d
be required. The applicant is requesting -- 1is
provi di ng ni ne spaces.

First of all, considering the proximty to
transit, were this a comercial developnent, the
provi sion of the Zoning Regul ation under section 2401
would allow for a 25 percent reduction in parking,
whi ch woul d nmean depending on how you round out your
nunbers between nine and 10 spaces. The applicant is
provi di ng nine.

Ms. Thonson has dealt with the manageria
and operational aspects of housing developnents of
this type. As you know, traffic engineering is

largely enpirical. It takes the enpirical approach in
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that we |ook at what exists and the term and whether
it provides an acceptable level of service or an
accept abl e arrangenent.

So in order to do that, we look at two
si des. One was the Friendship Terrace Devel opnent,
which is a housing devel opnent situated off Wsconsin
Avenue, approximately two blocks from the Tenl eytown
AU Metro Rail Station. That devel opnent provides for
190 units, and it's served by 20 parking spaces, which
results to a parking ratio of 9.5 units per dwelling
unit. 9.5 spaces, | should say, per dwelling unit.
9.5 dwelling units per space.

CHAI RVAN GRI FFI'S:  Exactly.

MR CGEORGE: For every space provided.

CHAIRVAN CRIFFIS: Table 4 is correct, so
| think you followed that.

MR CGEORCGE: Yes, right.

CHAIRVMAN GRIFFIS: Can | step back just a
second, because you said that the 13 required did not
take into account a 25 percent reduction for proximty
to the Metro.

MR GECRGE: That is correct.

CHAIRVAN GRIFFIS: Is that correct?

MR CGECORGE: Yes, sir. That's the 75

di vi ded by 6.
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CHAl RMAN Rl FFI S: Vel |, that's an

interesting piece, because | had assuned that you
reduced the 25 percent and then gave us what was
required. So really what we're talking about is
required 9 or 10.

BOARD MEMBER ZAIDAIN. Well, he said that
the 25 percent reduction was just for comercial.

MR GLASEOW Yes, we can't take advantage
of it.

BOARD MEMBER  ZAl DAI N There's no
reduction for residential?

MR GLASGOW There's no reduction for
residential. Plus --

MR COCHRAN: Even if it were commercial ?

CHAI RVAN  GRI FFI S: To use of the zone
t hen.

MR GASGOWN Even if it were commercial,
you couldn't take it, because of its proximty to
resi dential .

MR GEORGE: Right.

CHAIRVAN GRIFFIS: Oh, indeed. It does go
to that.

MR CGEORCGE: Right. W're right next to
R-4 Zone property.

CHAI RVAN GRIFFI'S:  Right.
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MR GLASGOW So we couldn't take it in

any event, and you have -- it's not available for
residentially zoned property, and you have a certain
proximty to residential.

BOARD MEMBER  ZAI DAl N: So it's a
commercial developnent and it's in proximty to a
resi dential zone. You can't take the reduction,
correct?

CHAI RVAN GRIFFI'S:  There's a di stance.

MR GLASEOW There's a distance
requirenent, that's correct.

CHAIRVAN (RIFFI'S:  Okay. Now, we can call
t he Zoning Comm ssion and let them| ook at that one.

BOARD MEMBER ZAIDAIN. Yes, it is kind of
strange, but --

CHAl RVAN GRI FFI'S:  Ckay.

MR CECORCE Al right. So again,
referring to the one site, we've gotten the ratio
straight 9.5 units for every parking space, as opposed
to six required here. W did a nunber of surveys.

CHAIRVAN (RIFFIS:  So you put that in the
75 units we're | ooking at?

MR GEORGE: 9.5.

CHAl RVMAN CGRI FFI'S:  Seven or eight.

MR CGEORGE: Ri ght, approxi mately, eight
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spaces.

CHAI RVAN CGRI FFI S:  Ckay.

MR GEORCGE: Yes. Al right. W did
surveys of that site at various tinmes of the day,
including the tines when you woul d expect the highest
demand, including Sunday nornings between 6:00 and
9:00 a.m, and the highest occupancy we found, for
exanple, at that site was 14 spaces, which is 70
percent of the 20 spaces provided. |If this were to be
applied, the sane ratio, the sane occupancy ratio was
to be applied to this site, we would talk about the
maxi mum occupancy between five and six spaces here.

W did the sane thing for another site,
the Colony House, which is located at the corner of
Ceorgia Avenue and Farragut Street. The exact address
is 930 Farragut Street. That devel opnent has a tota
of 58 wunits, and again, that's referred to, as you
pointed out, M. Chairman, in Table 4 in our report.
That devel opnment had 58 units. It's provided with,
according to the Zoning order approving it, five
spaces. W generously assuned six, since our
observation of the site was that you could perhaps fit
Si X spaces in there.

Agai n, based on simlar surveys, we found

that the maxi num occupancy we observed was at four
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spaces. And so we feel that in terns of the nunber of
spaces, the applicant's proposal is quite reasonable.
As far as the m x of spaces between the full size and
conpact cars, we also took the same enpirical approach
and did surveys of full size versus conpact size
spaces at both |ocations using the 16 foot criteria
for the space, 8 x 16 foot is the requirenent for a
conpact sized space, and so we used a dinension the
maxi mum of approximately 15 feet, 15 to 16 feet in
measuring the cars, and we found the preponderance in
all surveys in excess of 80 percent of the cars parked
within, for exanple, Friendship Terrace or within the
square as a whol e, they were conpact spaces.

This is in keeping with the general trends
that have been observed by ITE, by the Anerican
Association of State Hghway and Transportation
Organi zation, regarding the trend toward snaller sized
cars. And we think particularly considering the
denographics of this population, we think that the
tendency toward the smaller type cars would be even
nore pronounced. And so we think that the mx the
applicant is requesting in excess of the 40 percent,
that would be allowed if conpact spaces were required.

And for clarification the fact that it's

| ess than 25 spaces as M. Sher woul d point out.
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CHAIRVAN GRIFFI'S: R ght.

MR CGEORGE: That rule does not strictly
apply.

CHAl RVAN GRI FFI'S: | ndeed.

MR CECRCGE: However, if we did.

BOARD MEMBER ETHERLY: So, M. Ceorge,
it's your testinony that we are beginning to see a
somewhat slowin to the trend of Anmerican fascination
with SUvs and increasingly |arger size vehicles?

CHAI RVAN GRI FFI S: The M ni Cooper, nman,
everyone i s buying the Mni Cooper.

BOARD MEMBER ETHERLY: \Vw.

BOARD MEMBER ZAlI DAIN:  Thank you.

MR CGEORGE: W didn't observe any of
t hose, you know, at those sites.

CHAI RVAN CGRIFFI'S: Ckay. Very good. You
also addressed in your report, which is very
extensive, and | think very well done, first of all
the trip generations currently, and then peak times on
14" and Irving, which wow gives some interesting
i nformation on how busy that street is. But that the
report states that, in fact, the inpact of this wll
not be very noticeabl e.

You al so addressed the |oading, the berths

and the platforns and delivery space. | don't think
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we need to go into that now, as we have fairly
extensive testinony of that, unless people have
speci fic questions of M. George.

Anything else you want to summarize or
concl ude for us?

MR CGEORCE No, | think the report
addresses it all, and | think particularly wth
respect to the | oading zone, the 55 foot berth, again,
at the two sites we observed neither of those sites
had a 55 foot |I|oading berth. At the 190 wunit

Friendship Terrace Developnent, they had a 10 x 35

foot berth as the rmaximum In support of our
observations, | could say that we did not observe any
use of those, but | think that's not a significant

i ssue, since the need occurs whenever it does occur.

CHAIRVAN GRIFFI'S:  Right.

MR CGEORCE: So wth that, | think, M.
Chai rman, nenbers of the Board, we concluded that the
applicant satisfies the requirenents of the Zoning
Regul ations in that the provisions of the devel opnent
should not adversely inpact the adjoining properties
fromthe prospective of traffic and parking access and
circulation.

CHAl RVAN (Rl FFI S: Good. Thank you, M.

CGeor ge. Any other questions of M. George, at this
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time, from the Board? Ms. Thonson, as you already
said, | think it's fairly clear in terns of, one, the
parking and then the size of the parking, and al so the
| oadi ng. I think the Board's advice wuld be that's
going to be a programmatic issue for you to nanage.
Gobviously, you're going to need to tell people that
are noving in that they should not get on -- we're not
assumng that they wll fill a 55 foot truck, but
often tines noving trucks nove five people at the tine
and put small areas of that on a larger truck.

My point being it will be helpful to you
i f this progresses successfully, in terns of
programm ng, noticing the tenants that that would not
be possible or naking provisions to nake it possible,
whether it's tenporary renoval of parking on the
street, so that they could |oad and unl oad. s that
fairly clear?

M5.  THOVSON: | think that's sonething
t hat we woul d be able to handle.

CHAl RVAN GRI FFI'S:  Yes.

M5. THOVBON: That's not an issue.

CHAl RVAN QRI FFI S: | ndeed. Cay. M.
Ceorge, actually, one other further question. You' ve
i ndi cated on your graphics on-street parking, there is

avai |l abl e on-street parking. Is it restricted for
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zones on lrving Street?

MR CGEORGE: Yes, sir, on lrving street.
It is restricted.

CHAI RVAN CGRI FFI S: Are you on? Can you
grab a m ke?

MR CGECRGE Yes, the exhibit shows on-
street parking along Irving Street, east of 14", and
it is zone restricted.

CHAl RVAN GRI FFI S:  Ckay.

MR CGEORGE: I've got it listed as RPP.

CHAIRVAN GRIFFIS:  And the turn around for
this property would potentially renove two spots. |Is
that correct?

MR GEORCE W estinmate approxinately
five spaces woul d be elim nated.

CHAIRVMAN CGRIFFIS: | see. (kay.

MR CECRCGE: Yes, sir.

CHAI RMAN CGRI FFI S: And do you know is
t here parking on 14" Street?

MR CGEORCE: Yes, there is on-street
parking along 14" Street to the south of Irving, none
to the north toward Park Road and Kenyon Street.

CHAl RVAN GRI FFI S: Do you know are there
future plans for parking on 14" Street North?

MR GEORGE: No, sir, I don't, not
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specifically.

CHAl RVAN GRI FFI S: Ckay. And the 14"
Street Parking is that also residential permtted?

MR GECRGE: | believe sone of it is
nmet er ed. I'"'m not too sure. W did not specifically
deal with that.

CHAI RVAN GRI FFI'S:  Ckay.

MR CEORGE: Yes.

CHAI RVAN GRI FFI S: So your assunption
would be it's nore anal ogous to a commercial corridor
parking. There may be netered parking there?

MR GEORGE:  Yes.

CHAI RVAN (RI FFI'S: | see.

MR CGEORGE: That is correct, yes.

CHAI RMAN GRI FFI S:  Ckay.

MR GEORGE:  Yes.

CHAI RVAN GRIFFI'S:  Any other questions of
M. Ceorge? Very well. Thank you.

MR GLASGOW | then would like to call
our |ast wtness, M. Steven Sher.

MR SHER Ch, ny.

MR GLASGOW M. Sher, would you, please,
identify yourself for the record, and proceed wth
your testinony?

MR SHER: M. Chairman, nenbers of the
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Board, for the record, ny name is Steven Sher, the
director of Zoning and Land Use Services with the Law
Firmof Holland and Knight. You have an outline of ny
testinony as the last exhibit in the prehearing
statement, and | wll be brief and summarize, rather
than go through line by line.

I think you know that where the site is,
at this point, on the north side of Irving Street just
east of 14" Street. It's a total site area of a
little over 21,000 square feet frontage of about 167
feet on Irving Street.

CHAl RVAN (Rl FFI S: Now, the total site
21,000 square feet is this specific project. I's that
correct?

MR SHER  Yes.

CHAl RVAN QRI FFI S: It's not parcel 15, |
think it is?

MR SHER Not entirely a parcel 15,
that's correct.

CHAl RVAN GRI FFI'S:  Yes.

MR SHER It's an L shaped ot with an
extension. It goes about 38 feet further north at the
rear, and it's vacant at the nonent. I[t's in the
Col unbi a Heights area, which |I think the Board nenbers

know, at this point. It is split zoned between C 3-A
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and R4 with approximately an 18 foot w de strip at
the east end of the site in the R4 Dstrict and
everything else CG3-A that's about 2,668 square feet
in R4 and 18,408 square feet in CG3-A

What you have before you, of course, has
been described as an apartnent house of about 75 units
with supporting accessory uses on the first floor, a
gross floor area of a little over 67,000 square feet,
which translates into an FAR of 3.66 FAR if applied to
the G 3-A portion of the lot only. GC3-A allows for,
again, we're at 3.66, so we're not taking any FAR off
the R4 portion of the site. In fact, we're not even
bui I ding to the maxi mum FAR permtted under GC 3-A

The height is 65 feet, 7 stories. The
parking has the nine off-street parking spaces at the
rear, which we've talked about before, and then
there's the alley easenent on the east end of the
site. As has been discussed before, we're here
seeking both variances and special exceptions on the
variances wth respect to the nunber of parking
spaces. | think we just went through that. 13 are
requi red under the regulations, because you can't take
any reductions because of Metro proximty, because
it's nonresidential. W have proposed nine. W'

require a variance of four.
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As has been indicated, we have a nunber of
those spaces being conpact spaces, and we need
variances in order to have themat 8 x 16 instead of 9
x 19, because we don't have a mninum of 25 spaces
and we don't have themin groups of five. But all of
that is enconpassed within the general discussion of
par ki ng. And loading again, we're required to have
one 55 foot berth and one 10 x 20 foot service
del i very space. W have the service delivery space.
W do not on-site have the |oading berth, as has been
di scussed. There will be access to loading in the
building imediately to the north, but on this site,
we need the variance for the one 55 foot |oading
bert h.

W have the two special exceptions, one
for the roof structure, and the other for the boundary
line crossing the lot. Wth respect to the variances,
the Board is aware of the standard by reason of
exceptional or extraordinary situation or condition
where the strict application of the regulations
creates a practical difficulty for the owner, and
where the variance can be granted wi thout adversely
affecting and substantially inpairing adjoining
properties, the Board nmay grant vari ances.

The site is exceptional because of its
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size, its configuration and its l|ocation, and you've
heard that descri bed. It's essentially an L shaped
site. The size of the site precludes either doing
underground parking or deck parking at the rear if
you're going to build a building on the site at all
It also limts the locations for a 55 foot |oading
berth. You can inmagi ne what woul d happen if you tried
to insert a space either in the north/south direction
or an east/west direction comng off the alley and the
rear. It's just going to whack the heck out of the
parking area or the residential recreation space.

So even if you could try and do it, you
wind up cutting yourself into the building, disrupting
the first floor plan, and conpletely eradicating other
uses, which are intended for the open space at the
rear. Trying to go underground is extrenely
expensive, given the size of the project and the need
for the spaces, so we believe that the conditions
precedent for granting a variance exist on the site,
that the | oading space that it will be provided in the
front of the building will be sufficient for nost of
the ordinary day to day needs of the building, and for
the occasions of nove in and nove out as has been
previously described by both M. Thonson and M.

Ceor ge.
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Wth respect to the roof structure, you
have an L shaped building on an L shaped |ot, but the
Ls are actually in different directions, so what you
wind up with is that core at the corner of the L, at
the corner of the building, which doesn't neet the 1
to 1 setback, but in all other |ocations on both of
the street frontages and wth respect to the |ot
lines, the roof structures are set back nore than 1 to
1.

M. Walters  just tal ked about t he
requi renent of the code to separate the el evator | obby
from the apartnent corridors, which again pushes that
el evator penthouse back to that corner of the
bui I di ng, which creates the need for the relief. Wth
respect to the boundary line crossing the lot, this is
-- the standards for that under section 2514.2 are set
forth in X. Qur conpliance with that is set forth in
XI on Pages 8 and 9. The extension is only for 18
feet, where the regulations authorize up to 35 feet.

Again, the building does not extend into
the R4 portion of the 1ot. The only reason that

we're here basically for that is because that private

alley will provide access to our parking, which is on
our |ot. Even though it's residential parking, it's
in a conmercially zoned building, so we wll provide
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access not only to our lot, but into the alley system
as has been previously described, and as you can see
from M. Ceorge's diagram on the easel to the right
her e.

And that alley easenment will also provide
additional separation for the existing apartnent
building to the east, which is built to its lot line
with a couple of courts on it. A building on this
site is not required to provide a side yard, so in
t heory sonebody could build a 40 foot road dwelling
right on that lot line, and therefore come right up to
the wall of that apartnent house. W are going to be
setting back in excess of 23 feet there, so we are
actually going to -- or 21 feet, 8.75 inches. Sorry,
I"ve got 23 feet on the mnd there. So we're actually
going to be providing a greater setback than would
other wi se be required under the R4 zoning.

My conclusions are that we have net the
test for a variance, that we neet the test for the
special exception that the application should be
approved.

CHAI RMAN  CRI FFI S: Thank you. Any
questions from the Board? As always, very extensive
and appreci at ed. First of all, is it your

understanding that this ot wasn't single ownership on
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May 12, 19587

MR SHER | don't know that, but it's not
necessary.

CHAIRVAN GRIFFIS:  Wwell, we'll get there.

Does the boundary line split a lot?

MR SHER In its existing configuration,
it does not. But in the ultimate scenario, this wll
be subdivided into a single record lot, and the
boundary line will cross the |ot.

CHAl RVAN Rl FFI S: Ckay. So if you're
consolidating the lots, then the boundary |ine does
split alot?

MR SHER  Yes.

CHAIRVAN CGRIFFI'S:  So therefore --

MR SHER We'll submt the new subdi vided
| ot .

CHAIRVAN GRIFFI'S:  That new | ot woul d not
be or woul d have been in single ownership in May 1958.

Is that correct?

MR SHER | don't know whether it was in
si ngl e. It mght have been in single ownershinp. I
don't know.

CHAI RVAN  CRIFFI S But i f you're

consolidating, you're creating a new | ot.

MR SHER. That's correct.
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CHAl RVAN GRI FFI S: So that's happening

now. It hasn't happened yet.
MR, SHER  Correct.
CHAIRVAN GRIFFIS:  So it didn't happen on

May 12, 1958?

MR  SHER No. |'"'m saying it nmay have
been a single, in one ownership. It wasn't one |ot.
But there nmay have been a common owner shi p. | don't

know. But that's not necessary under section 2514. 2.

CHAI RVBAN  GRI FFI S: Vell, it does. |t
establishes whether it's a special exception or a
vari ance.

MR SHER No. 2514.1 is different from
2514. 2. 2514.1 requires the lot to have been in
si ngl e ownership

BOARD MEMBER ZAI DAIN.  Right.

MR SHER It allows the owner of that | ot
to take advantage of certain perm ssions under the
regul ations, and it doesn't require BZA approval .

BOARD MEMBER ZAI DAIN.  Right.

MR SHER Section 2514.2 does not
reference a requirenent that the lot had to have been
in single ownership in 1958, and it does require Board
approval for a boundary line crossing the lot. That's

why we're here.
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CHAl RVAN GRI FFI S: Ckay. Vell, there's

two issues that still cone to light. The boundary
line crossing the lot is the new | ot, as consolidated.

MR SHER Correct. That's correct.

CHAl RVAN GRI FFI S: Ckay. And so your
interpretation is 2514.2 allows Board approval under
speci al exception, regardl ess  of actually when
owner ship or establishnment of the |ot.

MR SHER Yes, that is correct.

CHAl RVAN GRI FFI'S:  Board nenbers, everyone
clear on that?

BOARD MEMBER ZAl DAl N: Vell, the way |
read it is this essentially extends the boundary Iine,
and you can't go any farther than 35 feet, as long as
it"'s all on one lot.

MR, SHER  Correct.

BOARD MEMBER ZAl DAI N Ckay. But the
consol i dati on has not happened yet.

MR SHER No. But it has to, because you
have to have one building on a record |ot.

CHAI RVAN GRI FFI'S: R ght.

BOARD MEMBER ZAIDAIN: Right.

MR SHER You have to put this in a
record lot, and once the lot is consolidated, the

boundary line will cross the lot, and that's why we're
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her e.

BOARD MEMBER ZAl DAl N Ri ght. How nany
feet are we essentially noving the |ine?

MR SHER  18.

BOARD MEMBER ZAI DAl N: 18. I nean, |
guess, this is kind of a semantical question. I's
this, in essence, and | think ny reading of it is we
have the authority to do this, and I'm not referencing
a Zoning Commssion action here, but is this, in
essence, a nmap anendnent, we're essentially altering a
zoning map or is this nore of a --

CHAl RVAN (Rl FFI S: No, there's a big
difference. This --

BOARD MEMBER ZAl DAl N: Vell, explain the
di fference.

CHAl RVMAN GRI FFI S: What happens is, and
this is alittle peculiar in its specifics, but if you
look at a lot of lots in the city as they drew the
Zone Boundary Line, that zone boundary actually cuts
through a single lot. So for instance, didn't we just
have a review of an application? You may have the
front of alot that's R4 and the back of it as C 2.

BOARD MEMBER ZAI DAIN. Right.

CHAl RVAN (Rl FFI S: Ri ght . The sane | ot

and so in order to accommbdate that, the regulations
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have specifically drawn up 2514 to deal wth that,
rat her than going to rezone.

BOARD MEMBER  ZAI DAl N Ri ght. I
under st and t hat .

CHAIRVAN (RIFFIS: So | --

BOARD MEMBER ZAI DAI N: But the variance
runs or not the variance, the special exception runs
with the land, so, in essence, we are noving the
boundary 1|i ne.

CHAl RVAN (Rl FFI S: Vll, | guess if you
|l ook at it that way, perhaps, yes.

BOARD MEMBER ZAl DAI N: | nmean, if this
project goes away, well, | shouldn't say that.

CHAIRVAN GRIFFI'S: R ght.

BOARD MEMBER ZAI DAI N: But like | said,

the special exception runs with the land, so, in
essence, it kind of -- it doesn't really nake a
difference. | don't think.

CHAl RVAN GRI FFI'S:  No.

BOARD MEMBER ZAIDAIN. | think we have the
authority to do it. | think it's pretty conmmon in
Zoning Codes to have the BZA address split zoning on
| ots.

CHAIRVAN CGRIFFIS: R ght. But | think --

BOARD MEMBER ZAl DAI N: | guess the only
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thing that concerns ne is the issue of timng, in the
sense that this hasn't been consolidated yet.

CHAl RVAN GRI FFI'S:  Yes.

BOARD MEMBER ZAI DAl N: And obvi ously
depending on how the vote of the Board goes and
whether or not an order can be issued until that's
done.

MR SHER Right.

MR GLASGOW M. Zaidain, that's very
simlar to -- you'll see many of your cases that wl
cone in on many -- you know, that have several lots
listed and all of that type of thing, and, in fact, we
used to file a lot of cases. They would all be
pendi ng sub -- well, pending subdi vi sion.

BOARD MEMBER ZAl DAI N Yes.

MR GLASGOWN  And they would be referred
over to the Board.

BOARD MEMBER ZAIDAIN: Right.

MR G.ASGOW  Yes, there's going to be a
subdivision later on, and this is no different than
that type of situation.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAl RVAN QRI FFI S: I would agree, and I
think in the order that would be witten up, we would

have, | believe, it wuld be appropriate in the
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finding of fact that it was stated that this
consol i dati on was goi ng through creating a single |ot.

BOARD MEMBER ZAIDAIN: Right.

CHAI RMAN CGRI FFI S: It is kind of, you
know, which do you do first.

BOARD MEMBER ZAI DAIN:  Right.

CHAIRVAN GRIFFIS: It's kind of difficult.

Al right. Wwell, | think we needed to flush out the
i ssue of whether we're |ooking at a special exception
or a variance. | don't think either one has a very
difficult tine, at this point. But it's good to know
that piece of information, M. Zaidain

BOARD MEMBER ZAl DAI N: Ri ght. And
speaking of timng, what's the status of the alley
cl osing? Has that been filed?

MR GLASGOWN  Yes, the alley closing has
been fil ed.

BOARD MEMBER ZAI DAIN.  Ckay.

MR GLASGOW Wen we're going to conplete
the alley closing, we'll find out wth the Gty
Counci | .

CHAI RVAN GRI FFI S: Has it been set for a
heari ng?

MR GLASGOW No.

CHAI RVMAN GRI FFI'S:  Anyt hing el se?
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BOARD MEMBER ZAI DAl N Just a general

curious question.

CHAl RVAN GRI FFI S: Anyt hing el se? Any
ot her wi tnesses?

MR GLASGOW No, sir.

CHAIRVAN GRIFFI'S:  Wew. Al right. It's
taken a little bit longer than | anticipated. W're
at about 12:25. Let's keep rolling. Let's go to the
Ofice of Planning. The Ofice of Planning has an
ext ensive report. | think, M. Cochran, if you would
not mnd, you can introduce yourself, and we w sh you
a great afternoon, but | think we're going to try and
pick up the speed a little bit here.

MR COCHRAN: G eat. Thank you, M.
Chairman. For the record, ny nane is Steven Cochran
Ofice of Planning. If we start on Page 3 of the
report, the Ofice of Planning feels that this is
consistent with the conprehensive plans, plan use
obj ectives for Colunmbia Heights, as well as with sone
of the newer policies comng out of the Ofice of
Planning and the mayor, including the Task Force on
Transit Oiented Devel opnent.

Wth respect to the special exception, |
believe that we wll stand on our record. Wth

respect to the special exception for the roof
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structure requirenents, | think the applicant has
adequately explained this, and we'll stand on the
record. Wth respect to the variance fromthe parking
requirenents, | would like to add a couple of things
her e.

First, | wish to hold harm ess the nuns
that taught me in grade school, as far as ny division
goes. Indeed, it's getting a variance of 4, not 3.
13 parking spaces are required, not 12. Wth respect
to -- actually, under the parking requirenents,
there's one thing that the Ofice of Pl anning hadn't
consi dered that we usually consider in cases like this
that | would like to add to our recomendati on on
this, that the parking variance be granted, but
subject to there being no gate or other pernanent
closure device on the lot that would be consolidated
to the east.

W've done this on other cases, such as
the Tivoli Theater and the area to the south of that.

W want this private alley to function as if a public
all ey, even though it is private. And |I think the DOT
had probably assuned that in its report. Ckay. Wth
respect to the -- and | can speak to the variance on
parking nore, if you would like, but we feel strongly

that it neets the test.
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Wth respect to the | oadi ng, t he
di scussions got a little bit conplicated here. The
applicant is looking for a variance period. I f they
are going to provide the |oading berth on the project
to the north, which we'll call the Donatelli and Kline

Project, that's a boom but it is not something that

we can actually nake a condition on this case. Ve
woul d, however, recommend -- we note for the record
that Donatelli and Kline has provided a letter that
says they wll provide this space, and that the

applicant has said that they will use this space.

It has very recently conme to our attention
that, in fact, the Donatelli and Kline Project has to
precede the Victory Heights Project, so our earlier
recomendati on that there be an agreenent with the RLA
that should Donatelli and Kline go away on this
project, RLA would have to nake as a condition of the
ERA that a future user would provide a |oading dock.
Wll, that's no longer relevant, because if Donatelli
and Kline goes away, so does Victory Heights, and the
whol e project has to get offered again. So we feel
that the guarantees that are already in the record are
sufficient.

So in summary, we reconmmend that the Board

approve the two special exceptions and approve both
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the parking and the |loading variances wth the
understanding that the lot to the east would not be
gat ed, in addition to anything else that we
reconmended in our report.

CHAl RVAN Rl FFI S: Good. Thank you, M.
Cochran. Questions fromthe Board?

BOARD MEMBER ZAl DAI N Yes. So you're
recoomending that we treat the loading issue as a
variance fromthe | oading requirenents period?

MR, COCHRAN: Period, yes.

BOARD MEMBER ZAI DAl N: And disregard --
well, not really disregard, take into account, but
essentially from a zoning standpoint, disregard the
shared berth to the north on the Donatelli dwelling?

MR COCHRAN: Yes, we've had discussions
W th court counsel.

BOARD MEMBER ZAl DAI N: Yes, | see where
you' re goi ng.

MR COCHRAN  There's no such animal as a
tenporary area.

BOARD MEMBER ZAl DAI N: And | agree with

you. Ckay.

MR COCHRAN: And we don't want to set
t hat precedent. O course, each case stands on its
own.
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BOARD MEMBER ZAIDAIN: Right.

MR COCHRAN: But still.

BOARD MEMBER ZAl DAl N Vell, | guess, ny
guestion is that this does not change your
recommendation for OP support having basically OFs
support this site not having a |oading berth period?
Because if we're going to treat it in a vacuum | need
to -- | nean, | think, we need to know if vyour
recommendation is in a vacuum Do you follow what |'m
sayi ng?

CHAI RVAN CRI FFI S: Not in a vacuum but
treating it as its own.

MR COCHRAN: G ven the paperwork that
surrounds the case, we're confortable recomending
that the Board grant a variance to the |oading berth
requirenents.

BOARD MEMBER ZAI DAIN:  Ckay.

MR COCHRAN. | would also note that while
what the applicant is showing as a service delivery
area is only 20 feet long, as |'ve neasured it on
their plans, it looks |ike, although DDOTI wouldn't
want to nmeasure it this way, it looks |ike you can get
a 40 foot truck in there.

BOARD MEMBER ZAI DAIN:  Ckay.

CHAIRVAN GRIFFIS: Well, and | think we've
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heard testinony on how, you know, | nean, the
operation of that building and how much loading is
going to be required froma functionality standpoint.

BOARD MEMBER ZAl DAI N: Ckay. | guess ny
second question, and this was really to M. Sher's
t esti nony. It seens to ne that there's a connection
between the parking variance and residential rec
space, if | wunderstood his testinony, that if they
were going to provide nore parking, it would nake
satisfying the residential rec space nore difficult.

MR COCHRAN. That's right.

BOARD MEMBER ZAl DAI N Is that your
under st andi ng?

MR COCHRAN: W had discussion with this
about -- wth the applicant, and it's a trade off.
It's a catch-22. If we even suggested that they |ook
at providing nore parking by putting sone of the
recreation space on a deck, but that, of course,
elimnates any possibility of light or air for the
communal spaces behind or even for one of the
residential wunits that's proposed for the ground
fl oor.

BOARD MEMBER ZAI DAIN. Right.

MR, COCHRAN So it just seened like an

unaccept abl e trade of f.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

144
BOARD MEMBER ZAIDAIN.  Well, no, | agree.

| think if you're going to reduce sonething, parking,

as opposed to residential rec space, parking is the
way to go. I just wanted to know if that was your
understanding in terns of the --

MR COCHRAN: That's correct.

BOARD MEMBER ZAI DAl N The hardship of
neeting both of those requirenents on the site, it's
ei ther one or the other?

MR, COCHRAN: Right.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAIRVMAN GRIFFI'S:  Any other questions of
the Ofice of Planning? darification, M. Cochran,
in ternms of parking. You talked about that they
could, in fact, use other future parking situations,
and there's two points that you nade a comment on Page
5 of 8, the l|ast paragraph, that the nmajor shopping
center grid is under construction across 14" Street.
I's that correct?

MR COCHRAN. Well, | did go by there the
other day, and | didn't see any dirt noving. But it's
al ready been processed through, | think it was, the
BZA, and there are 1,200 parking spaces in there.

CHAI RVAN (Rl FFI S: Do you know, are they

going to be available for long term parking? Do you
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know t hat ?

MR, COCHRAN: I wasn't suggesting in this
that they would be available for resident's parking.
I was thinking nore of visitor parking when relatives
cone to take the elderly residents to either the
skating rink or the bowing alley.

CHAl RVMAN  CGRI FFI S: | see. Any ot her
questions from the Board for the Ofice of Planning?
Does the applicant have any cross examnation of the
O fice of Planning?

MR GLASGOW No cross exami nation.

CHAI RVMAN GRI FFI'S:  You have their report?

MR CGLASEOW Yes, | do.

CHAIRVMAN GRIFFI'S:  Ckay. Very well. M.
Cochran, thank you very much. It was very infornmative
and quite extensive. Let's nove on to other
Governnment reports. It was nentioned, let's just

start at the top, that we did have a letter from the
council menber of Ward 1 of which this project is
located in his ward, and it was a very supportive
letter. It's Exhibit 28, dated April 7, 2003.

Ve al so have t he Depar t ment of
Transportation report, which 1is Exhibit 26, and
anot her attendant revised 29. There's nobody here

representing the DOI, at this time. |s that correct?
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Very well. You have that report, M. d asgow?

MR GLASGOWN Yes, sir.

CHAIRVMAN GRIFFIS: |s there any highlights
you wanted to bring to the Board' s attention regardi ng
t hat ?

MR GLASGCOW No, only the clarification
that M. Cochran had nentioned that dealing with the
ownership of the property, and that the Donatelli and
Kline Project, the closing on the land nust occur by
Donatelli and Kline either before or sinultaneously to
Vi ctory Housi ng obtaining any of the site.

CHAl RVAN QRI FFI S: Good. And even nore
clear, maybe for ne, the way | think about it, these
are linked, they are tied together, so that they each
happen, for whatever reason, they are happening
toget her, and one can't go w thout the other.

MR GLASGOW That's correct.

CHAIRVMAN GRIFFI'S: (kay. Let's go to
the --

BOARD MEMBER ZAl DAI N: M. Chair, | do
want an answer on the DDOT report, and | think this is
kind of a sign of the problem we nay be getting into
with the loading issue is DDOI bases it's support on
the fact that there's going to be a shared | oading

bert h. At least that's ny wunderstanding of the
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report. | nmean, do you understand that differently,
M. dasgow, if you |ook at it?

MR G.ASGOW Yes, they want to have the
letter of understanding. There were a lot of
di scussions on the phone with representatives of DDOT,
and they do have the letter. |If you |ook at the plans
that were submtted on this project, there is an area
on the back of the Donatelli and K ine Project, |
believe, it's sheet A100, right, sheet A100 shows
where the two 12 x 30 foot berths will go if the
Donatel li and Kline Project proceeds.

CHAl RMAN &Rl FFI S: Ri ght. To the north,
right.

MR GLASGOW Right. To the north.

CHAI RVAN (R FFI S: And is there an
interior connection to those fromeach buil di ng?

MR G.ASGOWN No. It's exterior. If you
| ook at sheet A100, you keep proceeding directly south
of the southern nost |oading berth, you'll see that it
ties right into a passageway and a doorway into the
project, into the trash service and all that area.

MR COCHRAN  Excuse nme, M. Chair, in an
earlier set of drawings there had been an interior
connection underground, but that was elimnated in the

Mar ch draw ngs.
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CHAIRVAN GRIFFI'S: R ght.

MR GLASGOW That's correct.

CHAl RMAN GRI FFI S: Cay. Anyt hi ng el se,
M. Zaidain?

BOARD MEMBER ZAl DAI N:  No.

CHAl RVAN QRI FFI S: Let's nove on then to
the ANC reports. M. Etherly?

BOARD MEMBER ETHERLY: Thank vyou, M.
Chai r man. W're in receipt of a March 12" letter,
Exhibit 27, from the chair and secretary of ANC
Conmmi ssion 1A "Il note for the record that the
Ofice of Zoning reflects that letter as having been
received on April the 3 so would require that we
wai ve that report.

CHAI RMAN Rl FFI S: Any objection to
wai ving in the ANG 1A report? There was no indication
in the letter why it was late, but we can send them a
neno, too. Any concerns? | say we waive it in and
accept it.

BOARD MEMBER ETHERLY: Thank vyou, M.
Chair. The ANGC- 1A letter states sinply put that at a
March 12, 2003 neeting, at which a quorum was present,
the ANC-1A did vote to support the above referenced
appl i cation. Il will note, however, that the letter

does not specify what that vote was in terns of the
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actual count, but otherw se does express its support
for the special exception and variance relief sought.
And that once again is a letter dated March 12, 2003
signed by the chair, Charles E Matiella, and the
secretary of the ANGC 1A

W're also in receipt of a letter from ANC
Conmi ssion 1B. Once again, the project is based in
ANC- 1A, but given 1B's proximty, 1B also weighed in
and noted that at a regularly schedul ed public neeting
on February 6, 2003, at which a quorum of 8 of 11
nmenbers were present, ANC- 1B voted unaninously 8 to O
to support the above referenced application, and that
letter is signed by Chairperson Deborah Thomas and
secretary Philip C Spal ding.

CHAI RVAN GRIFFI'S: I ndeed. Noting ANGC 1A,
it does have technical problens, but | wanted just to
mention, and | know that we've all read it, that it's
one of the nost conprehensive letters from the ANC
that we've received in recent tinmes, actually,
addressing the details of the zoning aspects of which
we needed and are under deliberation in public hearing
from | think that is exactly what we look for in the
ANC, not necessarily just a vote in favor or in
di sapproval of it.

W | ook for the substantive information as
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hopefully we have the reputation of delving into the
facts and mnutia of these nmuch to nmany people's
di spl easure. But nonetheless, let's nove on. | think
actually there is some issue of whether we can give
great weight to the 1A. However, | woul d suggest that
unless there is any incredible opposition to that,
that we <can waive our technical requirenments in
stating the quorum and the actual vote, noting that it
did say it voted in support. In that there's no
opposition or evidence controversy in this, | think we
can rely on the fact that that is a true statenent.

Any objection to that? If not, we can
give great weight to the ANC 1A of which the property
is presently | ocated. That is all the agency report
and ANC reports that | have noted in ny files, unless
Board nmenbers are aware of any. M. d asgow, are you
aware of any other reports attendant to this
appl i cati on?

MR GLASGOW |'mnot aware of any.

CHAIRVAN (RIFFI'S:  Very well. Do you have
any comments addressing any of those, as we don't have
Wit nesses to cross exam ne?

MR GLASGOW No, | do not.

CHAl RVAN GRI FFI S: Were you present for

t he ANC- 1A neeti ng?
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MR GASAOW The one where the final vote

was taken M. Larry Oark of Donatelli and Kline was
at that neeting.

CHAI RVAN GRI FFI'S: Ckay.

MR GLASGOW | believe he is in the
audi ence.

CHAl RVAN GRI FFI S: It doesn't natter. W
just want to know if it was a lot of fun or not. But
nonet hel ess, let's nove on then. | don't believe we
have -- is anyone here attendant to Application #17001
of the RLA Revitalization Corporation and Victory
Housing, here today to give testinony? Test i nony
either in support or in opposition? Yes, sir, it is
now the appropriate tine. W absolutely appreciate
your patience.

If there is a chair that we could provide
him pl ease?

MR CLARK Hello, ny name is Kenneth
Cark. 1 live at 530 Irving Street, N W, Wshington,
D.C., ZIP Code 20010. | had a couple of questions,
and I'mafraid | mght be a little late on them (ne
of my main concerns with this project is that the key
to this property, why it's so valuable, is the Mtro
stop and the 100s or thousands of people that cone in

and out of that a day. And as a D.C. owned site, why
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didn'"t we pick a building or sone kind of structure
that's going to use or nake the nost use of the
traffic that's comng in and out of that?

W had the DDOI person say that this
building is going to generate very |ow anounts of
trips from the residence, and why don't we have an
apartment building that has working class people that
are going to take that Metro back and forth to their
j obs every day?

Let's see, the other concerns | have are
t he parki ng. Along Irving Street, it's a three |ane
street, one-way east bound. During rush hour, which
is between 7:00 a.m and 6:30 p.m every day, there is
only one lane of parking. But on the corner just east
of 14" Street, there is, and | will use the pointer to
show exactly where it is.

CHAI RVAN CGRI FFI'S:  The CVS store?

MR CLARK: Correct. There's a CVS store.

There's also a day care center over top of the CVS
store, | believe. In ny trips back and forth to the
Metro nost days, there are wusually cars parked
illegally on one side of that street or the other,
either people going into the CVS or people dropping
their kids off for day care.

There was al so an instance | ast week when
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I was walking to the Mtro that a tractor-trailer
truck instead of using the designated |oading dock off
of Irving Street behind the CVS store, they had
actually parked it, if this is the intersection, they
had parked it at a 45 degree angle like this with the
back of the truck backing up to the front doors of the
CVS. The trailer is only about half the length of a
normal one, but it --

CHAIRVAN CGRIFFIS: On Irving Street?

MR CLARK It was on the corner of 14"
and | rving.

CHAIRVMAN GRIFFI'S:  Right.

MR CLARK: On that corner where the CVS
is, and it backed up, so the back doors were right at
the front of the CVS bl ocking nost of the pedestrian
way to go through, and the pedestrians that could go
around that truck --

CHAIRVAN GRIFFI'S: R ght.

MR CLARK -- had to deal with people
bei ng -- boxes being unloaded from that. So | think
that there are definite problens with the parking
situation there. Wth the |oading docks, if this is
happening with CVS and they have a |oading dock that
nmeets all the dinensions that they are supposed to

have, and they are not using it, so they go around
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this way, what's going to happen with this building
and are they going to be blocking up, you know,
parking or traffic |anes that people are delivering or
peopl e are dropping off people or people are going to
pi ck other ones up? Are they going to be standing in
t hat area?

W also heard testinony that because of
the little drop off section right off of Irving
Street, that they are going to take away five parking
spaces. That area is already being used illegally for
people to stand and park, and what is that going to do
to the current situation?

Al so, there's another point nade that they
wanted a site where the seniors could sit and watch
the street life. This building doesn't do anything
for 99 percent of the people using that Metro stop
It doesn't create anything to help the street life
I"'mnot famliar with the building, the other half of
that just north of the site, but there's no
commercial, there's no retail, there's no stores
peopl e can use.

There's no restaurants people can go to.
| don't know if it can be worked in with this building
or not, because of the HUD specifications or hopefully

there will be sonething in the other building. But if
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we could have just on the ground floor sone kind of
building where there is an outdoor cafe, there's a
little restaurant, there's something that the people
can use, the people who are using that Metro stop or
this building will do nmore than what's currently
there, just a blank field surrounded by chain link
fence.

Hopefully, the city can do sonething to
make this valuable to everyone in the city, not just
the conmpany that's developing it or the 75 people
from not necessarily wthin the neighborhood, al
over the Metro area who could be living there. Thank
you very much.

CHAI RVAN GRI FFI S: Good. Thank vyou.
Don't go anywhere. Thanks very nuch. You i ndicated
that you' re at 530 Irving?

MR CLARK: That's correct.

CHAl RVAN GRI FFI S: Ckay. So you conmute
through to the Metro up here, which has given you your
understandi ng of that block. |Is that correct?

MR CLARK: Most days, yes, | walk to the
Metro Station.

CHAI RVAN (Rl FFI S: Ckay. And 530 is, |I'm
just trying to get bearings, how far away from this

cor ner ?
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MR CLARK 530 is actually five blocks

away. The streets don't quite run in sequence right
t here.

CHAl RVAN GRI FFI'S:  Yes.

MR CLARK It's actually just east of
Ceorgi a Avenue, and Georgia Avenue is four blocks east
of 14" Street there.

CHAIRVAN GRIFFI'S:  Ckay. So you actually
wal k fromthere to this Metro?

MR CLARK: Yes.

CHAl RMAN GRI FFI S: CGood for vyou. Ckay.

And | nean that in all sincerity. | think that's
f abul ous. Hopeful |y everyone around all Metros wll
do the sane thing. Now, | want to address all vyour
poi nts, because they are very excellent points. Let

me start out generally speaking here. Oten tinmes we
do get people, and I'mtaking your entire testinony in
opposition to this application, and you can restate
that if you like, if you are just bringing up concerns
that we ought to take into account, which we will do
any way.

W' re often faced with the idea of here's
a project that's before us with an application, isn't
there better? Can't we do sonmething else? And you

know, comon sense will tell you our mnds think that,
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and you've brought up sone interesting points. e
have, as been testified, 14" Street is a commerci al
Wiy aren't we making it nore commercial or nore, let's
say, urban in focus in terns of the first level? But
et me be specific and direct with it.

W can't investigate that. In fact, we
cannot base our denial of an application, because we
think there mght be a better design or there m ght be
better use for this, unless it goes directly to the
failure of the test, of which you ve heard a |ot of
today, a failure of the test for the relief that's
gr ant ed. So | guess directly put, we deal wth what
we're given.

Now, going directly to sone of the
specifics that you brought up, the loading truck off
of CVS. You indicated that it was on a 45 feet degree

angl e, obviously, blocking pedestrian and vehicul ar

traffic. That is an enforcenent issue. | mean,
clearly, that was illegal. Wether we have 10 | oadi ng
docks or not, if they don't wuse them and your

testinony indicated that there is a l|oading dock, is

that correct?

MR CLARK | believe there's a I|oading
dock behind the CVS. | |ooked as | was wal ki ng past
t oday. It was filled with plastic containers, and I
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think that's maybe why they didn't use it, because it
was too full.

CHAIRVMAN GRIFFI'S:  So off of Irving?

MR CLARK: It is off of Irving, yes.

CHAIRVAN GRIFFIS:  Again, | think it's an
i nportant point or piece to bring up. W don't have
any enforcenent nechanismin front of this Board, but
I think it's sonething that this Board could perhaps
addr ess. | would al so suggest that you call CVS and
perhaps we have a council nenber that wote in a
|etter of support of this, you mght want to call the
council nenber's office, too, and indicate that that
was sonet hing that was happening there.

Al so, addressing again the urban aspect of
how this <could, in fact, deal wth the Mtro
popul ation and circulation that's going around, this
Board is not aware of what's happening except, in
fact, per haps we  would hear from the RLA
representative about what is happening on 14" Street.

Are we getting all residential buildings on top of
this Metro?

M5.  UCH YAMA: Yes, | can actually speak
to that. The Donatelli and Kl ine building that we've
been tal king about, that wll be mxed use with ground

floor retail as you had indicated will be a mx of
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nei ghbor hood serving type of retail space.
CHAI RVAN GRI FFI S: What's the street
frontage that that's going to run?

MB. UCHI YAMA: It will run along the 14"

Street.
CHAIRVAN CGRIFFIS: It's like 200 feet?
MS. UCHI YAMA: | don't -- I'mnot sure.
CHAIRVAN CRIFFIS: Is it 300 feet?
M5. WALTERS: Yes, well over. The retail
frontage for the Donatelli and Kline Building wll

start here and cone out to 14" and turn all the way
around the corner.

CHAI RVAN CGRI FFI'S: 500 feet?

MR WALTERS: | would say yes. Yes, it's
very significant.

CHAl RVAN GRI FFI S: So you have over 500
feet of retail frontage on 14" Street?

MR WALTERS: Wll, including the piece
her e.

CHAI RVAN GRIFFI'S:  Right.

MR, WALTERS:. Around Kenyon.

CHAl RVMAN  GRI FFI S: You' re anticipating
that there may even be a retail entrance off the Metro
Pl aza, directly off the Metro Pl aza?

MR WALTERS: Absol utely.
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CHAIRVAN GRIFFIS: |Is that clear?

MR WALTERS: Ch, we cut that off. W're

anticipating the store front will wap around. Thi s
is a very promnent retail |ocation there.
BOARD MEMBER ZAl DAI N Just out of

curiosity, how nmany store fronts are you anticipating?
Can you answer that?

MR WALTERS: Don't know yet.

BOARD MEMBER ZAI DAIN:  Don't know.

MR VWALTERS: W' ve got sonething about
35,000 square feet of retail space in here.

BOARD MEMBER ZAI DAIN.  Ckay.

MR WALTERS: And in addition, we tend to
| ook at these two as part of one whole, because it's
all Donatelli and Kline. There's another 30,000 plus
square feet of retail on this piece, too.

CHAl RVAN Rl FFI S: That's on the Metro
Pl aza?

MR WALTERS: Vell, in the Metro Pl aza.
Actual ly, the frontage here will go on 14" around the
Metro Plaza and down Irving all the way.

CHAl RVAN GRI FFI S: Is that clear to you,
M. dark?

MR CLARK: | wasn't quite sure what else

was goi ng. It seemed -- |'m very supportive of the
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fact that there is going to be retail in that area.

CHAI RVMAN GRIFFI'S:  Wiat's happeni ng across
the street? |s that a new proposed buil di ng?

MS. UCH YAVA: Yes, across the street
where, | guess if you look on the transportation map
here where it says proposed D.C. USA Devel opnent, that
right there we've actually -- the RLARC has signed an
LDA Land Disposition Agreenment with the devel oper for
that site, and what's proposed for it is 546,000
square feet of retail space, including sone big box
retailers and also snaller retailers, as well, and
that's also where the parking garage will be |ocated,
which will house approximately 1,300 garage parking
spaces.

Also, | would like to add that the Ofice
of Planning and DDOT have also started working on a
conprehensive transportation and parking nmanagenent
study for the Colunbia Heights nei ghborhood, so one of
the things we will be looking at is the inpact that
t hese devel opnents wi |l have on the parking situation
by doing a current inventory of parking and |ooking to
find creative ways to manage the parking situation in
t he nei ghbor hood as wel | .

CHAIRVAN GRIFFIS: M. Walters, what's the

total square footage of your proposed buil di ng?
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MR WALTERS: The Victory Hei ghts?

CHAl RVAN GRI FFI S: Yes, just roughly.
60,000? | don't need exact. | just need rough.

MR WALTERS: Rough, 67, 000.

CHAI RMMN (RI FFI S: Al right. So it's
60, 000 square feet. Ms. Uchiyama, did you indicate
that there's over 580,000 square foot of retail going
in across the street?

M5.  UCH YAMA: It will be approximtely
546, 000 square feet of retail space.

CHAI RVAN GRIFFI'S:  That's over 500, right?

M5. UCH YAMA:  Yes.

CHAl RVAN GRI FFI S:  Ckay.

MR WALTERS: This is --

MS. UCHI YAMA: Over half a mllion.

MR WALTERS: This is across the street?

M5. UCH YAMA: Yes, across the street
north of Irving along 14" Street, and it all, you
know, comes very -- but to the Bell Li ncol n
Mul ticultural Mddle School .

CHAI RVAN GRIFFI'S:  That's parcel 27, isn't
it?

M5. UCH YAMA: Yes, that's parcel 27.

CHAl RVAN GRI FFI S: This Board actually

heard the relief application on that for the parking.
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Ckay.

M5. UCH YAMA: That's correct. And al so,
additionally on the eastern side of 14" if you go up
past the little triangle piece where the Tivoli
Theater is located, that's also -- we've conpleted
negotiations with the devel oper for that, as well.

CHAIRVAN GRIFFI'S:  Yes, that's well out of
our area, so we don't need to tal k about that.

MB. UCH YAMA:  Ckay.

CHAl RMAN GRI FFI S: M. dark, are you
aware of how nuch that is? | mean, is that clear to
you in terns of the retail orientation on the street
| evel ?

MR CLARK It's clear to nme now I
wasn't sure the other buildings whether they were
residential or retail.

CHAI RMAN GRIFFI'S:  Right.

MR CLARK: | knew the target was com ng
across the store.

CHAIRVMAN (RIFFIS: | think it is excellent
concern. Wien you walk up Irving towards the Mtro
from Georgia, you walk through predomnantly an R4
District, so I'm assumng that it's predomnantly
residential. |Is that correct?

MR CLARK: Yes, it is.
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CHAIRVAN GRIFFI'S:  Ckay. Now, in |ooking

in light of what you' ve just seen in terns of the
conmercial retail, | should say retail not comercial,
retail square footage that's being proposed around
that area, and you look at Irving as you cone up to
Metro, do you agree that it may, in fact, be sonmewhat
of a positive urban design aspect of continuing the
residential until you get to 14'"?

MR CLARK Yes, | think having the
buildings that are facing Irving stay residential, |
think that could be a good design feature, as long as
you have other retail, which it sounds |ike they do,
along 14". | think that's fine.

CHAl RVAN GRI FFI S: Ckay. Now, you also
indicated that there's a day care on top of CVS. I's
t hat correct?

MR CLARK | believe so, just based on
the pictures that they have in the w ndows. ' m not
exactly sure.

M5. UCH YAMA: If | may correct you, it's
actually a charter school.

CHAI RVAN GRI FFI S: Yes, wow, a charter
school. That would be the Capital Cty Public Charter
School, which, if I'm not unaware, is actually noving

off of that site out of that building.
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MR CLARK: It's on top of CVS?

CHAI RVAN GRI FFI S: It is. It's a great
urban nodel. You know, gosh, if we had nore tinme, we
could get into it, but we don't. Ckay. Wat are the
other issues that -- and let ne be absolutely direct,
M. dark, and we appreciate you com ng down here and
spending the tine to do this, what are the other
issues that | have not addressed or addressed
sufficiently for your information?

MR, CLARK:  One question about the nunber
of parking spaces. | never understood how many peopl e
woul d be working at the building, whether they would
be 24 hour staff, and what parking spaces they would
need.

CHAI RVAN  CRI FFI S: That's an excellent
guestion. M. Thonson?

M5. THOVBON:  Yes, we would probably have
a resident nmaintenance person, who would live at the
bui I ding, who mght use one of the parking spaces.
And during the day, there would be typically sonebody
in the office, maybe occasionally a second person
would conme into the office. They may get there in a
variety of different ways, including on the Metro.

CHAIRVAN CRIFFIS: And that would be nore

of a managenent person?
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M5. THOVBON: A nanagenent person.

CHAl RMAN GRI FFI S: Wuld that person be
managi ng several projects or conpl exes perhaps?

M5. THOVBON: Well, yes, | think. | don't
know yet whether we woul d have soneone in this project
from9:00 to 5:00 every day or just part of each day.

CHAI RVAN CRIFFI'S: | see.

M5. THOVBON: But it's not a huge project,
so it mght just be part of the day.

CHAIRVAN GRIFFIS: And it's certainly nore
anal ogous to a larger apartnent building, is it not?
I nmean, in that you ve testified to the fact that this
is self sufficient |iving.

M5. THOVBON:. Correct.

CHAI RVAN GRI FFI S: This is not assisted
[iving.

M5. THOVBON. That's correct. So we don't
have a | ot of staff.

CHAIRVAN GRIFFI'S: R ght.

BOARD MEMBER ZAI DAl N: WIl you have like
any -- do you know if you'll have like any nedical/
soci al service type people comng to and fronf

M5,  THOVSON: Those will be the kind of
things where sonebody would cone for, you know, a

coupl e of hours maybe to take bl ood pressure.
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BOARD MEMBER ZAIDAIN: Right.

V5. THOVSON O a couple of hours to do
peopl e's hair, you know, once a week. It's just these
are sporadic, rather than a daily type of thing.

BOARD MEMBER ZAIDAIN. Right. But | guess
to give you a clear picture of it is is this building
operating as a facility or like will these types of
services be arranged through you and the managenent
conpany?

M5, THOVBON: Through the managenent
conpany.

BOARD MEMBER ZAl DAI N: Through the
managenent conpany?

M5. THOVBON:  Yes.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAI RVAN  CRI FFI S: Anything else, M.
Zai dai n?

BOARD MEMBER ZAI DAIN.  Not on that, no

CHAl RMBAN &Rl FFI S: Ckay. M. dark,
anything el se?

MR CLARK: No. Thank you for letting ne
-- giving ne the chance to speak.

CHAl RVAN GRI FFI S: Absol ut el y. It's our
pl easure to hear you. Are you sure we've addressed

your issues?
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MR CLARK: Yes, everything seens good.
CHAI RVAN (RI FFI S: If you were to state a
position right now with this application that's in

front of us, what woul d your position be?

MR CLARK: | would be for the project as
a whol e. I would want nore parking spaces to be a
part of it.

CHAI RVAN GRI FFI'S:  Ckay. Excellent point.
Thank you very nmuch. M. dasgow, do you have any

cross examnation of the testinony you've just heard?

MR GLASGOW No cross exami nation.

CHAl RVAN GRI FFI S: | ndeed. You got off
easy, M. Cdark. Sonetines that can be rough. Good.
Again, we thank you for taking the time to conme down
and give this inportant observation of this area and
this specific application.

Ckay. Wth that, is there anyone else
here to give testinobny in support or opposition of
Appl i cation #17001, t he RLA Revitalization
Corporation? Not seeing anybody, we can nove to |ast
guestions fromthe Board, and we'll go to concl usion.

BOARD MEMBER ZAI DAIN.  Actually, | have a
guestion. On this plan here, and I know it was stated
earlier that this is a year old, it seens that the

Donatel li Devel opnent is going to be sharing al nost a
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party wall with this developnent. |Is that the case?

CHAl RMAN GRI FFI S: These buildings are
attached?

MR WALTERS: That's correct. There's a--
you can start to see it in this draw ng. There's a
party wall condition

CHAIRVAN GRIFFI'S: R ght.

BOARD MEMBER ZAl DAl N: But they're going
to be on separate lots, correct? They're just going
to share a party wall?

MR WALTERS. Yes, the buildings are faced
on line.

VR. GLASCEOW Face on |ine, yes,
techni cal | y.

MR VWALTERS: The technical difference
bet ween party wall and --

BOARD MEMBER ZAl DAI N: What was that
phrase?

MR GLASGOW Face on line.

MR WALTERS: Face on line. Brick face to
brick face.

BOARD MEMBER ZAI DAIN.  Ch, okay.

CHAIRVAN GRIFFI'S:  Are you ki ddi ng?

MR WALTERS: No, we had a discussion |ast

week about face to face. Oh, man.
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BOARD MEMBER ZAl DAI N: Vell, 1'm sorry |

m ssed that, because that was a new one.

CHAIRVMAN GRIFFI'S:  That's all right.

MR GASGOWN | wasn't here | ast week.

CHAI RVAN (R FFI S: That was a little
i nside Board hunor. Ckay.

BOARD MEMBER ZAI DAIN. That wasn't covered

at the AP conference, so | apologize, but | guess the

general question | have is it seens to ne that even
structurally with the -- what was it the face on line
or FOL, we can call it, since everything needs an
acronym It seens |like these two devel opnents are

linked, especially with the relief of the | oading
requi renents. I nmean, was there any thought or
di scussion on this being a PUD?

MR GQASGON  No.

BOARD MEMBER ZAIDAIN:  Can | ask why?

MR GLASGOWN Yes, because we were -- for
instance, this building is within the height in FAR --

BOARD MEMBER ZAIDAIN: Right.

MR GLASGCOW limtations of the Victory
Housi ng.

BOARD MEMBER ZAl DAI N: Ri ght. No, |
understand that. But, you know, even from a
perceptual standpoint, | nmean, | think a lot of the
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responses to the gentleman who testified questions
were well, because, you know, there's going to be
conmercial on the, you know, ground floor of the
Donatelli dwelling to the north. And it just seens to
me that this is all kind of operating as one big
devel opnent, and I'mjust -- | nean, |'m not stating
that this senior housing or that the Victory project
doesn't have nerit in terns of its variance relief.
It just seens to nme that from an overall planning
standpoint, it may function better as a plain unit
devel opnent.

MR GLASGOW | nean, we have our
agreenment with the Redevel opnent Land Agency.

BOARD MEMBER ZAI DAIN.  Ckay.

MR GLASGOW As to how it is that we
acquire the property. W' ve been through a lot of
public process with this project.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAl RVAN (Rl FFI S: Al right. Any ot her
questions, clarifications of the Board? | wanted just
to ask is there any anticipation for lighting in the
alley that's going to be created? What type of
lighting is it going to be? Are you thinking about
sonme sort of |anp post or attached sconces?

MR WALTERS: | suspect we would tend to
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keep it on the building, so the post wouldn't get hit
by vehicular traffic, but | think it would be building
nounted and shielded to go down, so that it doesn't
af fect the adjacent neighbors.

CHAl RVAN GRI FFI S: Ckay. I think the
phot ographs of the existing condition show that the
adj acent apartnment building has fixtures attached as
they go down. They look kind of like, you know, the
old surface parking lot lights.

MR VWALTERS: Yes.

CHAl RVAN GRI FFI S: | would give strong
recommendation that you pick well those lights to nmake
it alittle bit nore accommodating, especially if you
may anticipate people wal king back and forth, but I
think you're well-aware, M. Walters, of what kind of
| anpi ng you m ght use to make that not so scary.

MR, WALTERS. Ckay.

CHAl RVAN GRI FFI S: Al right. Any ot her
guestions, concerns, clarifications on this?

BOARD MEMBER ZAl DAI N: Yes, actually, |
wanted to ask one nore quick question. | nean, let's
talk in ternms of practicality between the two
devel opnent s. There wll be parking, underground
parking, | think you said. WIIl only that be used to

serve this? Like will people, any Victory Devel opnent
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be able to park their vehicles there in that
devel opnent ?

M. THOVBON: | think that remains to be
seen. Not hing has been worked out yet.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAl RMAN GRI FFI S: Anyt hing el se? M.
A asgow, a quick clarification then. |[|'mnot sure, we

have a lot of papers that are flying around up here,

but | have the relief sought paragraph that's been
given to ne that indicated the variance from
residential recreation requirenents. I[t's not in any

of your statements. Was it advertised with that?

MR GLASGCOW | was not aware we needed
that relief.

CHAl RVAN GRI FFI S: Yes, nor |I. And we
haven't addressed it. And the docunents show, | nean,

I think, the Board |ooked pretty specifically at that,
and the docunents show that the actual requirenents
are net, so who knows where that canme from | just
had to bring it up, as it is part of ny file.

MR COCHRAN: M. Chair, as | recall, it
had been in sonething early on, and when the applicant
did additional calculations, they determ ned that they
didn't need that. Maybe it was an over abundance of

cauti on.
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CHAIRVAN GRIFFIS: (kay. It may well be,

but I'm clear on that now Ckay. If there's not
anything else, | think we can turn to closure remarks
and summati ons.

MR G.ASGOWN Yes, sir, just very briefly.

| believe that we've certainly had a full hearing and

explored all the issues attendant to this case, and we
bel i eve that we have net the burden of proof for the
granting of the application. W note that there is no
opposition to the case, and there is very substanti al
support that has been garnered over, | guess, the past
over one year process of going through the comunity
and working with RLA and others with respect to this
project and its formulation, and we certainly would
appreciate the Board's pronpt action if it deens that
we have indeed net the burden of proof, and we would
like to proceed forward with the project.

CHAI RMAN GRI FFI'S:  Thank you, M. d asgow.

| think we have gone substantially into this, and we

did try and nake enough tinme for this. In its
complexity, | think it was inportant that the Board
fully understood what exactly was before us.

MR GLASGOW  Yes.

CHAI RVAN GRI FFI S: | am prepared to nove

forward on this today. Let nme hear from others that
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are not, otherwise, we can nove and deliberate on
t his.

BOARD MEMBER ZAIDAIN. | have no objection
noving forward, M. Chair, as long as when it cones to
deliberating we can naybe separate notions out on
terms of relief.

CHAI RVAN  CGRI FFI S: Does other Board
nmenbers have opinion on that?

COW SSI ONER  HANNAHAM M. Chairman, |'m
ready to nove forward, too.

CHAIRVAN GRIFFI'S:  Ckay. |In which case, |

think we can accomobdate M. Zaidain's request and

let's break these out. | would like to take the
variances and special exceptions then, and | would
nove appr oval of Appl i cation #17001, RLA
Revitalization Corporation and Victory Housing, in

regard to the variance of that being, one, the parking
requi renents under section 2101, 2115 and 2117, and
also the variance from the |oading requirenents as
evi denced in section 2201.

I think it has been very well put in the
application, first of all, establishing the --

BOARD MEMBER ETHERLY: I 2nd it, M.
Chair.

CHAl RVAN GRI FFI S; Ch, indeed, thank you
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so nuch, M. Etherly. In terns of establishing the
uni queness, and there are several that were evidenced
today, and also in the witten subm ssions, one, of
cour se, being the lot size. There was also
indirectly, but there was sone talk of the grade
change. The proximty to Metro, which is attendant in
two directions, one, because it's unique in termnms of
the constructability and it also, | think, tends to
speak to the third test in terns of not necessarily
havi ng any negative inpact to the public good.
In terms of the practical difficulty, |et
me take first the -- well, actually, the |oading and
the parking spaces, both go to, in ny mnd, surface
space requirenent. If you'll |ook at how the building
is laid out and how we tal ked about, first of all, the
units with the double order corridor, obviously, the
architect is trying to nmaximze the light and air into
the units. W talked about if the practica
difficulty that's created if you hold, | think, the
good urban design elenent of the building |ine down
Irving Street, which is in line wth the other
residential buildings, it sets your building footprint
and that limts the rear area.
If you use the entire access of the rear

portion of the building to provide the required
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loading and the parking requirenents, then your
residential recreation requirenent is squeezed and has
to be found sonewhere else, and if that noves up, as
was indicated in witing, also from the testinony
today, it starts to inpact the light and air of the
units or actually it does away with units. So in
terms of this tight configuration, based on the
uni queness and the size of the site, you' re hindering
one or other of functions as you try to conme into
conpliance with the regul ati ons.

I think the strong evidence of testinony
grow out of the uniqueness and the ©practical
difficulty for providing those also goes to the fact
of what is the reality of need and necessity for that
type of large | oading. If you 1look at the
regul ations, the regulations are based on square
footage or wunits, and they are large portions that
then kick you into certain requirenents for | oading.

I was convinced of the fact that based on
the size of the unit, based on the tenants that wll
be required, this is not an open narket rate, but
rather a subsidized elderly housing conplex that wll
be based on inconme for its signing of |eases, that the
necessity for large noving trucks will be mnimzed

One mght also think if noting, and this is perhaps a
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proj ection or an extension on testinony | heard today,
but what was being talked about is the great demand
for this type of project, noted as the people canping
out overni ght for another one.

I would inmagine if you logically extend
that, that there isn't a lot of turnover, either,
nmeaning that there wouldn't be a continual demand for
several |oading dock spaces, and | don't see how the
parking and/or the |oading dock would conpromse in
any way the Zone Map or Plan in this area, and | think
it is fairly well balanced with the fact that there is
Metro and, as testified, nunmerous bus routes north and

south and east and west, which would talk to getting

you all around and across the city. But that's ny
brief summation. 1'll let others talk to the notion,
and then I'Il continue. No, | won't. | prom se.

Any others speak to the notion? Mtion in
support, notion has been seconded. No other coments.
Then | would ask for all those in favor of the
vari ances specified and talked to signify by saying
aye.

COMM SSI ONER HANNAHAM  Aye.

BOARD MEMBER ETHERLY: Aye.

CHAI RMAN GRI FFI'S: Aye. And opposed?

BOARD MEMBER ZAI DAI N Opposed
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CHAl RMAN @RI FFI S; If we can record the

vote on the variances?

MS. BAI LEY: M. Chairman, the vote is
recorded as 3-1-1, notion made by M. Giffis,
seconded by M. Etherly, M. Hannahamis in agreenent,
M. Zaidain is opposed, and the third appointee is not
sitting on the Board, at this tine. And, M.
Chairman, if | could just briefly state what the Board
approved is a variance from the parking requirenents
under sections 2101, 2115 and 2117, and a variance
fromthe | oadi ng requirenents under section 2201.

Wre those the variances approved, M.
Chai r man?

CHAIRVAN GRIFFI'S:  Yes, that's correct.

MS. BAI LEY: And will this be a full
order, M. Chairnman?

CHAIRVAN (RIFFI'S:  Let's --

BOARD MEMBER ZAI DAIN:  We're not done yet.

CHAIRVAN GRIFFIS:  Well, let's continue on
with the other relief sought, and there's sone

clarification needed.

BOARD MEMBER ZAl DAl N: Yes, | wanted to
provide sone clarification on ny vote. | definitely
see the nerit of this project, and | can understand

the realities in terms of financing and how the
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project dispositions conme out of NCRC and the RLA
However, | wanted to clarify that ny vote, | opposed
the vote, because -- or | opposed the notion, because
I think there is an inherent |link between the parking
and loading regulations or the requirenents and the
Donatel i Devel opnent to the north.

| think it would be nmuch nore appropriate
in that aspect for the developnment to proceed as a
PUD, because | think the program requirenments could
have function concurrently when we have to evaluate
this as a project on its own, and I'mreferring to the
Victory Devel opnent. | think it's problematic. But
be that as it may, | would be nore than happy to make
the notion to approve the special exception for a
zoned boundary district boundary crossing a lot, as
provided for in section 2514.2, and a special
exception from the roof structure requirenents of
section 411, as | believe the application has
denonstrated to neet those criteria in those sections.

BOARD MEMBER ETHERLY: 2nd it, M. Chair.

CHAl RVAN (Rl FFI S: Thank vyou. Speak to
the notion, M. Zaidain?

BOARD MEMBER ZAl DAl N No, | think the
testinony we heard today clearly shows the application

neets the requirenents as set forth in those sections.
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| think the BZA is definitely the appropriate

mechani smto adjust the zoning boundary districts from

a split lot or will split a lot, once a consolidation
i s achieved. | think that's common in nost zoning
processes, and that's all | have to say about it.

CHAIRVAN (RIFFI'S:  Good. Thank you. M.
Et herly?

BOARD MEMBER ETHERLY: Not hi ng additional,
M. Chair.

CHAl RVAN Rl FFI S: Very well. I would
ask, M. Zaidain and M. Etherly, if it's amenable to
you to add | anguage to the special exception under 411
t hat indicates the Board's direction that the
architect work wth the excellent prinmary facade
design and integrate the penthouse as best and as
feasible, and we like giving those kind of coments

with great teeth. You know what | nean?

But nonetheless, | think the direction and
advi senment i s understood. Anything else on that?
Very well. Then | would ask for all those in favor of

speci al exception as noted by saying aye.
ALL: Aye.
CHAI RVAN CGRIFFI'S:  Aye. (pposed?
M5. BAILEY: M. Chairman?

CHAIl RVAN GRI FFI'S:  Yes?
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M5. BAILEY: The initial vote was vacated
and the Board has revoted notion.

BOARD MEMBER ZAI DAIN.  No.

MS. BAILEY: No?

BOARD MEMBER ZAl DAl N No, there was two
separate notions. The first one was on the vari ances.
There's four areas of relief, tw variances and two
speci al exceptions. The first notion was on the
vari ances. The second notion, which | nade, was on
the two special exception requests.

M5. BAI LEY: CGot it. And that vote is
recorded as 4-0-1, notion nmade by M. Zaidain,
seconded by M. Etherly, M. Giffis and M. Hannaham
are in agreenent.

CHAI RVMAN GRI FFI'S:  Thank you.

M5. BAI LEY: M. Chairman, that takes ne
back to whether this is a full order or a sunmary
or der.

BOARD MEMBER ETHERLY: M. Chair, I'm
confortable as seconder as both sets of notions, |I'm
confortable with a summary order in this case

BOARD MEMBER ZAIDAIN. If we can do that,
that's fine with ne, too.

M5. MONRCE: M. Chair, | don't have

strong feelings on it. | think a summary order would
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be appropriate and could be done on this.
BOARD MEMBER  ZAl DAI N Wul d it

essentially be two summary orders on two separate

not i ons?

CHAI RVAN GRIFFI'S:  No, we can do one.

M5. MONRCE:  No.

BOARD MEMBER ZAIDAIN  No? W can do one?
Cay.

M. MONRCE: No, no, just one would
i ncorporate all of this.

CHAl RVAN GRI FFI S: M. dasgow, how | ong
would it take you to turn around and draft a full
order?

MR G.ASGOWN W can turn it around very
promptly if that's the desire of the Board. There are
no parties in opposition.

CHAl RVAN GRI FFI'S:  Yes.

MR GLASEOW So there's no one prejudi ced
if we do get a summary order

CHAl RVAN QRI FFI S: Ri ght. Ckay. Here's

nmy concern. |"m perfectly anenable to do a sunmary
order. | think we want to nove this along. | nean,
t hi nk we had i ndi cation from the earlier

representative that there are certain mlestones that

need to be met on this. W certainly don't want to be
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one that's an inpedinent to the tine.

M/ hesitancy is the Board brought up an
awful lot of issues that we've kind of given direction
to. Those will be lost in the summary order, and |
guess for the Board's point is to understand that
we're putting great confidence in the applicant in

pursuing all those things that we've sonewhat talked

about .

So with that, if we're still in the
understanding, | would agree, | think, a summary order
is appropriate with this one. I think it's a very
well put together case, and | thank all the people
that gave testinony on this. | hope we weren't too

hard on everybody, but we got to get down to, you
know, the details of this. Again, it was very well,
lots of information, and | do appreciate it.

So we can do summary order on this and |

think that will take care of our norning agenda. I's
there anything else | may need to be aware of, M.
Bai | ey?

M5.  BAI LEY: No, M. Chairman, not for
this case. | just need to get sone clarification
about the afternoon session.

CHAl RVAN GRI FFI S: Ckay. Vell, before I

get to the afternoon session, | wll wish you all a
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great day. Thank you all for your patience in being
down here. | appreciate it. And, M. Cochran, thank
you.

For the afternoon, we wll be starting,
what tinme do you have?

(Wher eupon, off the record for a recess.)

CHAIRVAN GRIFFIS: W're going to start in
40 m nutes.

(Whereupon, at 1:19 p.m a recess until

2:13 p.m)
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AF-T-EERNOONSESSI-ON
2:13 p.m
CHAI RVAN (Rl FFI S: Good afternoon, | adies
and gentlemen. | wll call to order the 8" of April
2003 public hearing of the Board of Zoning Adjustnent
to the District of Colunbia. My nane is GCeoffrey
Giffis. | am chai r person. Joining me today is M.
Etherly, who will be on ny right and is on his way
out . Representing the National Capital Planning
Commssion with us is M. Zaidain, and representing
the Zoning Comm ssion is Ms. Mtten.
Also here, ably staffing us from the
Ofice of Zoning, is Ms. Bailey, who is sitting at the
far right of the dias, and M. My. M. Nyarku is
also in and out. Representing the corporation counci
will be several attorneys, the first of which
represented is Ms. Monroe this afternoon.
Copi es of today's hearing are available to

you. They are located at the table where you entered

into the hearing room If there are not enough
agendas available, please, let staff know in the
adj acent office, and we wll have nore nade for

everyone' s conveni ence.
Also, let nme remnd those famliar and

alert those who are not, all public hearings before
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the Board of Zoni ng  Adj ust nent are recorded.
Therefore, there are several things that one needs to
be aware of. First of all, when comng forward to
speak to the Board, one needs to fill out two wtness
cards. Wtness cards are located at the table where
you entered into, and there are also avail able cards
at the table in front of us.

Before sitting to address the Board, you
need to deliver those cards to the recorder, who is
sitting to ny right. Aso, | would ask that everyone
turn off their cell phones and beepers, so that we
don't have disruption of people giving testinony
during the hearing this afternoon.

Additionally, when comng forward and
having filled out those cards and turned off cel
phones and beepers, if you would introduce yourself
for the record, state your name and your address wth
a m crophone that is on

The order of procedure today for the

speci al exception and variances wl]l be first.
Actually, I'm going to skip through those as we have
several continuing pieces, and | wll update exactly

where we are with each of the applications for the
vari ances or special exceptions, and I wll also go

through the order for the appeal of which we have in
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the afternoon as it is different than that of special
exception and vari ances cases.

But with that, let ne state the cross
examnation during hearings is permtted by the
applicant or parties in a case. The ANC w thin which
the property is located is automatically a party in
t he case.

The record of all public hearing cases
will be closed at the end of our session unless we
continue that case or unless the Board specifically
requests additional infornmation. Ve wll be very
specific on what is to be submtted and when it is to
be submtted into the Ofice of Zoning. After that
information is received, of course, the record would
then be finally closed and no other information would
be accepted by the Board.

The Sunshine Act requires that all public
hearings before the Board of Zoning Adjustnent be held
in the open and before the public. This Board may,
however, consistent with its rules of procedure in the
Sunshine Act, enter executive sessions during or after
a case. This would be for purposes of deliberation or
review ng the record.

Decisions of the Board in contested cases

nust be based, of course, exclusively on the public
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record. That is what we hear today and receive in the
record. Therefore, we ask for people present today
not engage Board nenbers in conversations, so that we
don't give the appearance that we are not, in fact,
del i berating solely on the record.

W will nmake every effort to finish this

afternoon at a reasonable tine, sonewhere close to

6: 00. W have quite a bit to acconplish this
af t er noon. W had quite a bit to acconplish this
nor ni ng. So we appreciate everybody's patience. I
will try and nove things on as quickly as possible,
and with that in mnd, let us go to prelimnary
matters.

If anyone has a prelimnary matter before
the Board for this afternoon, | would ask that you
cone forward and have a seat at the table as an
indication of a prelimnary natter. Prelimnary
matters are those, which relate to whether a case w |
or should be heard today, such as requests for
conti nuance or postponenments or whether one is going
to withdraw an application or, in fact, whether proper
and adequate notice of the case has been provided.

If you are not prepared to go forward with
the case, as | indicated, you can cone forward or if

you believe that the Board should not hear a case this
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afternoon, that would be, in fact, a prelimnary
matter. Not seeing anyone approach the Board, at this
time, I -- why don't you cone have a seat. And let ne
ask if there is any prelimnary matters that the staff
is aware of for us to take up first?

M5. BAI LEY: M. Chairman, | ama little
confused. | was under the inpression that we would be

doing a special public neeting and then the public

heari ng.

CHAl RVMAN GRI FFI S: You are absolutely
right. | don't see that, how | just kind of roll
right into things. W can postpone the public
heari ng. Wy don't we take wup any prelimnary

matters, dispense with that? W can put it on hold
and then we'll go to our special public nmeeting, which
will take 15 mnutes tops for those concerned about
the schedule this afternoon. So relating to anything
in the afternoon hearing?

VB. BAI LEY: Not at this tinme, M.
Chai r man.

CHAl RVAN R FFI S: Ckay. Very well.
Thank you. And then let's just have addressed, if you
woul d not mnd, introducing yourself for the record.

MR DAMARI : Good afternoon. This is

Tamr  Danari representing Kuri Brothers in the
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afternoon matter. I just want to nake a renewed, |
woul d say, an objection or note an objection, which
was previously nmade at the last hearing for the
record.

| am prepared to go forward today just so
that all parties are aware of that. However, at the
prior hearing, there was sone discussion as to whether
the Board has the jurisdiction or authority to hold a
full blown hearing in an appeal, as opposed to a
record hearing.

There was a lot of discussion about that
and it was ny position, and if | recall correctly, the
position of M. Geen, opposing counsel. | can't
speak for him but certainly it was ny interpretation
of the regulations and the code that appeals were
strictly record appeals. In other words, the matters
to be considered were |imted to the record devel oped
before the Zoning Conm ssion. There was sone
del i berati on.

CHAI RVAN  CRI FFI S: So what is the
prelimnary matter?

MR DAVARI: Well, the prelimnary matter

is that | do not believe the Board has jurisdiction.
Again, | am prepared to go forward today. This is
based upon the issues | raised at the last hearing
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and, in fact, a prior decision by the Board in this
very matter where the Board stated, and | am readi ng
page 4 of the decision rendered back in '98, that new
evi dence presented by the appellant cannot be admtted
as this is not a de novo heari ng.

In this very matter, this Board has taken
the position that appeals are limted to the record.
So again, | am prepared to go forward today, but | do
not want ny participation in this hearing to be
construed as a waiver of subject matter jurisdiction.

In fact, that probably can't be waived, and that is
it.

CHAIRVMAN CGRIFFIS: Gkay. So it's nore of
a warni ng shot?

MR DAMARI:  Yes.

CHAl RVAN (Rl FFI S: Than a nmajor action
asked by this Board?

MR DAMARI: Yes, | didn't want to get --

CHAl RVAN (R FFI S: That's fine. | would
think that the logical way to proceed with this is
that if you wanted to brief that issue, and you can
submt it in to the Board and to the participants in
the case for their responses, and then the Board
could, in fact, take wup the issue before the

conpletion of this entire situation.
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MR DAMARI: Certainly.

CHAI RVAN CGRI FFI S:  Ckay.

MR DAMARI: Thank you.

CHAI RVAN GRIFFI'S:  Anyt hing el se?

MR DAMARI: Except for ne.

CHAI RVAN GRI FFI S: Ckay. And | think we

can set aside the hearing for a nonment and establish

our special public neeting. Speci al public neetings
are, of cour se, those which we enter into
del i berati on. In that case, there is no testinony or
public hearing. So we will take just a nonent, and

why don't we call the case for the special neeting,
and then we can enter into our own deliberations on
it?

MR MOY: Thank you, M. Chairmnman. The
case before the Board is the Application #16983 of
Richard Nappi, pursuant to 11 DCWR 3103.2, for a
variance fromthe mninum | ot area requirenents under
subsection 401.3, and variance from the off-street
parking requirenments under section 2101 to allow the
conversion of two contiguous row dwellings into a
single seven wunit apartment building in the R4
District at premses 505 and 507 O Street, NW
That's in Square 479 and Lots 36 and 37.

At its public nmeeting on April 1, 2003,
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the Board deliberated on the case and application
after which deciding to continue its discussion at a
special public neeting on April 8, 2003, and that
conpletes ny brief, M. Chairman.

CHAl RVAN Rl FFI S: Thank you very nuch.
W had, in fact, asked for additional information and
had continued deliberation on this, so that we mght
have an additional Board nenber participate. W are
now in full flank of four, and so | would open up the
di scussion to those present.

BOARD MEMBER ETHERLY: Thank you very
much, M. Chair, if I may. First of all, thank you to
ny colleagues for allowi ng us another opportunity to
entertain discussion and deliberation on this
particular case, particularly to ny colleague, M.
Mtten, who, for those of us who have been follow ng
the serial that is the Board of Zoning Adjustnent
del i berative process, Ms. Mtten, of course, had sone
difficulty with the argument as it had been laid out
under the test.

M/ remark is going to be very brief, M.
Chai r man. | believe ny coll eagues understand where |
amin this particular regard. W have two variances
that cone before us here, and it's the first one that

relates to mninum lot area requirenents that, |
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think, creates the significant amount of difficulty
for ny coll eagues.

Once again, | wll just reiterate briefly
here as ny colleagues are very famliar with the test
at issue. It is ny sense that the applicant has
stated a case supporting in a satisfactory way the
elements of the variance test, first being that the
property is unique and affected by an exceptional
situation or condition.

It is ny contention and continues to be ny
contention that this property, by virtue of its |ot
size and width, does create a unique condition. e
have, of course, had sone additional discussion as it
relates to the present condition that the property is
found in, relative to other existing shells in the
ar ea. W had asked the applicant to provide us wth
addi ti onal docunent at i on, as they relate it to
conparabl e properties in the area, and the applicant
did provide that data.

Secondly, with respect to the exceptional
and practical difficulty here, | continue to be swayed
by the fact that based on the pro fornmas that were
submtted by the applicant, I believe a very
conpelling case has been nade that there are no

feasi bl e opportunities. There are no opportunities
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here for feasible use of this property in a matter-of-
right, as a matter-of-right.

If we ook at the pro fornma data that was
provided for use of 505 and 507, both as a single-
famly honme or as a matter-of-right five unit
residential condom nium developnent, it is clear,
based on that docunentation, that there is no feasible
rate of return that can be achieved by using these
properties as matter-of-right, and for the benefit of
nmy colleagues, once again, while econom c burden --
| et me rephrase that.

Wile the Zoning Regulations are not
intended to guarantee a particular rate of return as
it relates to the investment nade on a property, it
is, i ndeed, very appropriate under the Zoning
Regul ati ons and under case |law to take consideration
of the fact that there is no feasible alternative that
could be had or could be devel oped under the Zoning
Regul ations as a matter-of-right, that if you do find
yourself in that situation, it would, indeed, be very
appropriate to seek variance relief before this body.

And then finally, of course, with regard
to the substantial detrinment test here, this is the
conponent that | feel is perhaps nost conpelling,

because | think this 1is precisely the type of
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situation where the 500 foot overview is a very
I mport ant one, and wth regard to substantial
detrinment, | don't think we see that here.

Cearly, we had sone discussion at our
prior hearing regarding the posture that this
community mght find itself in, given its proximty to
the newly opened Convention Center, and the inpact
that that Convention Center may have on values in the
adj acent nei ghbor hoods and conmuni ti es.

But once again, | ask ny colleagues that
as we continue to carry forth the business of the
District of Colunbia, a nunber of neighborhoods and
communities are continually asked to wait and wait and
wait and wait for the appropriate narket conditions to
make thenselves available, such that developnent is
going to fall out of the sky, and | think here we have
a situation where we have an applicant who has stepped
forward with a very viabl e plan.

I will continue to take issue, | wll
not e, with ny col | eague, Ms. Mtten's,
characterization of this application as a specul ative
one, because, | think, once again we have very well -
founded and thought out plans as they relate to the
use that this property is going to be put towards.

So |l will leave it at that, M. Chairnman.
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Il wll ‘invite, of course, any coment from ny
esteened col |l eague, Ms. Mtten, and any other conment
that ny colleagues may bring to bear on this
particul ar application.

CHAl RVAN GRI FFI'S:  Thank you, M. Etherly.

Il will nmake one brief comment in ternms of | amin
agreement that it's difficult when we |ook at the
Zoni ng Regul ations perhaps hindering the redevel opnent
or revitalization of neighborhoods. | don't think
anyone on the Board woul d advocate for taking a role.

However, | think, as substantially stated
in this case and in all our cases, at sonme point, we
find ourselves not able to facilitate based on the
requirenents that we have for the test for relief

under the Zoning Regul ati ons.

BOARD MEMBER ETHERLY: Just so we're
clear, M. Chairman, | don't want ny colleagues to
think in any way that | see the Zoning Regul ations as

a hinderance in the instance of this particular

appl i cation. I, in fact, once again, believe the
application satisfies the test. | just sinply offered
that closing point as, | think, a further arrow in the

quiver that really gets this application over the

hunp.

But your point is very well taken, but I
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don't want ny col |l eagues to have the inpression that I
am | ooking to do injustice to the Zoning Regul ations
in an effort to see an approval in this particular
i nst ance. | think the test has been net and
satisfied, and | think we could nove forward in a
favorabl e way.

CHAIRVAN GRIFFI'S:  Very well. Qhers, M.
Mtten?

COW SSIONER M TTEN: Thank vyou, M.
Chai r man. Just a few thoughts about M. Etherly's
ar gunent s, which is | don't agree with his
characterization that the unique <condition that
relates to this property is its lot size and w dth,
and | don't think we need to | ook any further than the
survey plat that's in the record at Exhibit 8 to see
that this property is not unique even in its own bl ock
regarding its width or its size.

And the other argunment that was put
forward by the applicant as to uniqueness related to
the fact that the property is inproved with these
derelict dwellings, and as we discussed at |[ength,
there is no requirement for them to retain the
dwellings if they choose to do so, because it's
advant ageous to them That's their call as dictated
by their project.
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So the property is not wunique as it
relates to size and width, and the property is not
unique as it relates to the inprovenents, because
there is no conpulsion to retain them So
consequently, there is no relationship between a
uni que condition and the practical difficulty.

The practical difficulty is a rmarket
driven problem and M. Pats, who is a consultant to
t he applicant and whose report is in the record, said
as much in his cover letter to the pro fornma anal yses
that we submtted to the Board in saying that prices
paid for properties in this area are routinely selling
at prices that would not permt feasible devel opnent
as a matter-of-right, and would necessitate relief
fromthis Board.

And first of all, that's not a unique
condition either, and that is not the purpose of
relief from the Zoning Odinance to nake specul ative
i nvest ment feasible. So | continue to maintain that
the applicant has failed to neet their burden of
pr oof .

CHAIRVAN GRIFFI'S: O hers?

BOARD MEMBER ZAl DAI N: Vell, not to go
through all the issues that have been brought up, but

I find as going through the application and the
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argunments put forth that the main argunent that has
been brought to us here is an economc one, and |
woul d be so bold as to say that.

Vell, | will say that | was concerned when
the Board starts requesting appraisals and econom c
i nformation, because, you know, | don't see why we
shoul d be getting into that. | think economcs are a
part of devel opnent, obviously. That's reality, but
in terns of finding relief on how to make projects
nore profitable and nore economcally feasible, we are
not the Board to grant that relief. That shoul d be
done through adjustnment of the Zoning Regul ations or
the Zoning Comm ssion and adjustnent of public policy
fromthe planning departnment to study market forces or
what ever .

W are here to adjust or grant special
exceptions and vari ances based on uni que circunstances
and hardships that are, essentially, in nmy mnd, non
econom c, and unfortunately, there was very little, if
any, testinony given to the non econom c argunents
her e. So | find it very difficult to support the
application. Al though, this project, you know, would
be very beneficial.

Thi s IS a changi ng nei ghbor hood.

Sonet hing needs to happen in this area and something
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will happen in this area eventually, specifically
with, | believe, its proximty to the new Convention
Center. But | appreciate M. Etherly's concern, but |
just do not see how this Board can approve this
application based on the argunents and testinony
recei ved.

CHAI RMAN GRI FFI'S:  Thank you, M. Zai dain.

Let ne draw attention to the Board that there is
actually two variances of relief in the application,
and | think what | have heard is specific deliberation
on the mnimum |l ot area requirenents, but we al so have
a variance fromoff-street parking.

If one takes this, if | am understanding
the Board's direction, that nmay not be a successful
variance granting for the mnimumlot, it would stil
be a matter-of-right devel opnment of five units, which
woul d require two parking spaces if | amcorrect in ny
calculations of one per three unit with the change
goi ng up.

And so with that, | think we need to have
a brief deliberation on the off-street parking
requirenents, and | would begin in terns of the unique
characteristics of the site, on both sites if we |ook
at them together. Al though, that's an interesting

piece | nmay be getting into. If it was three and two,
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well, you would still have the parking requirenents.
Ckay.

Looking at the two lots, first of all,
this is a conversion to a matter-of-right unit. If we
take it in that capsulization, clearly there is no
access to this with the existing buildings there and
the increase in the wunits or the mtter-of-right
potential of the site. There is no alley and the only
way to accommobdate that to bring in the regulations
would create, | think, a very practical difficulty,
and that is breaking through the facades for a drive
i sl e, which would separate.

If you put it on one particular lot, it
would dimnish the useable area at mininum on the
first floor, if not inpacting two floors, and | think

that that would then be very detrinmental and very

difficult to acconplish. In terns of any adverse or
goi ng against the Zone Plan and Map, | don't see any
reasoning that it would at all, as the street parking

woul d be available for the units and, in fact, if this
was reconditioned and they were originally, as
nuner ous townhouses are in the city, were built to be
parked in that manner.

Cearly, the nost efficient and effective

parking and one of the greatest things that this city

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

204

has is its alley system with rear parking, but we
often conme into the unique situation where we have
| arge bl ocks and individual lots that do not have that
rear access, and not allowing or wanting to see
parking in front yards, | believe that the test has
been nade for that variance.

Any others? Wth that, then, why don't we
separate the notions, because | am hearing differing
del i berations on each of the variances, and why don't
we entertain a notion then for the first mninum | ot
area requirenents, which was |isted under 401. 3?

BOARD MEMBER ETHERLY: M. Chair, | would
be inclined to mneke a notion for approval of
Application #16983 as it relates to the variance for
the mnimum |ot area requirenents under subsection
401.3 and invite a second.

CHAI RVAN GRI FFI S: [ 11 second for
di scussi on.

BOARD MEMBER ETHERLY: Thank vyou, M.
Chair. Once again, | believe the case has been nade.

Clearly, there continue to be sone concerns. I will
just note for the record, as the witing appears to be
on the wall, as it relates to the mninum |lot area
requirenents that, | believe, our case |aw does

support the review of economic data as it relates to
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feasibility of devel opnent.

So | would just commend ny col | eague, M.
Zaidain, for this review when and if we're presented
with the opportunity to review subsequent cases that
pr esent econom ¢ data. Once again, I agree
whol eheartedly that it is not the province of this
Board to guarantee a certain neasure of return in any
instance, but | believe the case |aw does support the
review of economc data as it relates to the
feasibility of developnent as a nmatter-of-right
contrasted to the feasibility of devel opnent under a
vari ance scenari o.

Wth that being said, M. Chairman, thank
you again for the opportunity to have additional
di scourse on this particular application.

CHAIRVAN GRIFFI'S:  Good. O hers speaking
to the notion?

BOARD MEMBER ZAI DAI N: | don't have any
data, but | assune M. Etherly wll provide those
cases to ne for review

BOARD MEMBER ETHERLY: My col | eague, M.
Zaidain, would be nore than happy to be referred to
the subm ssion of the applicant at pages 6 through 7
where quite a decent recitation of District of

Col unbi a case law is provided for this review,
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titled --

BOARD MEMBER ZAl DAl N: Are the decisions
in there?

BOARD MEMBER ETHERLY: Yes, sir.

BOARD MEMBER ZAI DAIN.  Ckay.

BOARD MEMBER ETHERLY: Tyl er versus the
Board of Zoning Adjustnent, Merrick versus the
District of Colunbia Board of Zoning Adjustnment and
Associ ation for Preservation of 1700 Bl ock of N Street
and Vicinity versus the Board of Zoning Adjustnent,
just to nane a few, M. Chair.

And let nme also note, M. Chair, also just
kind of continuous speak in support of the notion.
Ms. Mtten raised the issue of what the applicant
could do with the property as is or as a matter-of-
right, and | think it's worth noting that we have an
i nstance here where there is an effort being nade to
mai ntain the existing facade of the property, of the
two properties, although, there is no requirenment by
virtue of  historic preservation requirenents or
ot herwi se for the applicant to do so.

Now, there may be sone disagreenent when
you take a | ook at sone of the representations of what
the new structure would look like as to how true the

applicant stays to the spirit of the property. I
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would tend to believe that the revised facades do
endeavor to stay true to the architectural spirit of
the community, and | think that's an inportant point
to observe here, that while the property could,
i ndeed, be developed as a matter-of-right in probably
a very distinct architectural way, that we have an
applicant who is endeavoring to maintain the spirit,
if you wll, of that comunity and | feel our
decision, wunfortunately, discourages that type of
activity, so that is of distressing concern to ne.
But that being said, M. Chair, | wll conclude on
that particular notion.

CHAI RMAN GRIFFI'S:  Good. Noti ng the case
as cited, we have Tyler versus D.C. BZA. W al so have
Merrick versus District of Colunbia BZA, and also the
Associ ation of Preservation of 1700 Block of N Street.

Each of these was indicated in the submssions as,
first, the applicant should be granted a variance once
they had shown there was no alternatives for a site
that would conform to the Zoning Regul ations. e
don't have a situation before us that we're being
asked for alternatives that are being shown that don't
conform Rather, we can rely upon the fact that this
could be matter-of-right five unit devel opnent.

Secondly, there my a variance granted
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where there is no feasible alternatives. It goes to
the sane issue. What these cases involved was the
fact that here's a piece of land where it's a given
matter-of-right that doesn't work and, «clearly,
obviously if these were successful or proven in court
that their test was nade and their wuniqueness was
made, | think it goes -- and ny understanding and
deliberation on this is just getting over the
t hreshol d of uni queness.

I think Ms. Mtten talked about it a
little bit, and we tal ked about it briefly in our |ast
del i berati on. If you take the argunent that the
market is establishing the cost, the price for the
| and, and that is being argued here, that that is not
unique to these particular two sites, but rather to
the entire area. The market is driving up the |and
costs in this entire area.

Therefore, one has to be granted sone
increased area variance that would increase the units
in order to nmake this specific project economcally
f easi bl e. My difficulty is if we go downtown and we
suddenly see that, for instance, | guess, the anal ogy
would be that the economcs of comercial office
buil dings change, do we start seeing applications

based on the sane type of test, and that is |ook, the
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econom cs have changed, we have to have an additional
hei ght or an additional FAR to increase our
profitability or the feasibility?

| don't think we're trying to limt profit
here, but just the feasibility. The point being what
in that testinony that we have been provided is unique
to this particular lot, and that's what, | think,
people are having a struggle wth. Last words, M.
Etherly, if you need.

BOARD MEMBER ETHERLY: I"'m fighting the
desire, M. Chairnman. Your point is well taken, M.
Chair. I think the case |aw discussion is a hel pful
one, because it -- actually, | agree with you. I
think that the rubbing point here is the uniqueness
pi ece. | just conme out on a different side than, |
bel i eve, ny col | eagues do here.

I wll just note that, you know, once
agai n, you know, | have always endeavored to highlight
ny growwng famliarity with the Zoning Regulations,
you know, as | continue to be one of the newer nenbers
on the Board here, but just, you know, based on ny
experience, we have |ooked and dealt with this issue
of uni queness under the variance test. I wll |eave
it at that. | won't take it further, M. Chair.

CHAl RVAN GRI FFI S: Ckay. Thank you, M.
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Et herly. Again, well, let nme then, if there is
not hing further, we have a notion before us to approve
the variance relief for the mninum lot area for the
Application #16983. I would ask for all those in
favor of the notion to signify by saying aye.

BOARD MEMBER ETHERLY: An enphatic aye.

CHAI RMAN GRI FFI'S:  And opposed?

COMM SSI ONER M TTEN:  No.

CHAl RVAN GRI FFI' S:  Qpposed.

BOARD MEMBER ZAI DAIN: Opposed.

CHAIRVAN GRIFFI'S: Wiy don't we record the
vote on that notion?

MR MOY: Yes, the staff wll record the
vote as 1-3-1, one in favor of approving the notion,
M. Etherly. Board nmenbers opposed in the notion, the
Chairman, M. Zaidain, Ms. Mtten and one, which is
t he appoi ntee, not present, not voting.

CHAI RMAN GRI FFI'S: Thank you, M. My. |
would like to nove approval of the variance request
for the off-street parking under Application #16983
that would allow the relief from the two required
par ki ng spaces at prem ses 505 and 507 O Street, N W

COW SSI ONER M TTEN:  2nd.

MR MOY: 2nd.

CHAl RMMN &Rl FFI S: W have a tie for
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second, for two seconds on that. Any other further
di scussion on the notion for the parking? | think we
have finalized that. Then let nme ask for all those in
favor to signify by saying aye.

ALL: Aye.

BOARD MEMBER ETHERLY: An enphatic aye,
M. Chair.

CHAIRVMAN GRIFFIS:  And let's hope we have
roomto put all that into the order. | thank you all
very much and again, this has been a difficult case,
because | think we all wanted to see this happen, but
we also all know what ties our hands in nmany respects,
and | think we can be hopeful that this can go through
in sone duration

That being said, | <can conclude this
special meeting and recall the hearing of the 8" of
April 2003, and would ask if we could call the first
case in the afternoon.

MS. BAILEY: M. Chairman, the first case
of the afternoon is Application #16989 of WIlliam T.
and Norma C. Byrd, pursuant to 11 DCVMR 3103.2, for a
variance from the use provisions to allow office use
within a two story road dwelling under section 330.5.

The property is located in the R4 District at

premi ses 714 10" Street, N. E., Square 912, Lot 72.
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M. Chairman, there is a prelimnary
matter that the Board needs to be aware of concerning
this case. At the previous hearing on March 18", this
was not discussed. However, there was a request from
a Carlos Reeder for party status, M. Chairnman. The
request was filed a day before the March 18" public
hearing, and that does need to be addressed, at this

point, or at some point during this proceeding, M.

Chai r man.

CHAI RVAN GRIFFI'S:  Ckay. And the nane was
M. Reeder?

MS. BAILEY: Carlos Reeder.

CHAl RVAN QR FFI S: Carl os Reeder? l's
Carl os Reeder present today? Al right. | would |ove
to take sone action, but | need a couple of Board

nmenber s. Ckay. W're going to postpone that. I
woul d suggest that, M. Bailey, while we have this
great opportunity for additional down tine, do you
want to update and refresh everyone's recollection of
where we left off and what we have to acconplish
t oday?

M5. BAI LEY: Certainly, M. Chairman.
Wien we were here on the 18", the applicants presented
their case. W did establish party status for M.

Marie Claire Brown. The Board had requested specific
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information, that being a revised surveyor's plat,
zoning certification fromthe Ofice of Zoning and the
tax assessnent records fromthe District Governnment if
t hey were avail abl e.

W do have a revised surveyor's plat. In
addition, the zoning certification from this office,
the Ofice of Zoning, and then assumng that the
majority of the discussion today, M. Chairmn, would
i nvol ve the outcone of that zoning certification, and
that's where we are.

CHAl RVMAN GRI FFI S: Ckay. Let's take up
the prelimnary matter. W had an untinely subm ssion
for party status for M. Carlos Reeder. | would argue
not to accept that untinely filing at this |late stage
in our processing, and also M. Reeder | do not
believe indicated he was present last and is not
present unless he has cone in since | just asked in

this hearing. Let ne hear coments.

BOARD MEMBER ZAl DAI N ["m in agreenent,
M. Chair.

COW SSI ONER M TTEN: | am as well, M.
Chai r man.

CHAl RVAN GRI FFI S: Good. W can take it
as a consensus then and nove on. VW have the
addi ti onal subm ssion, as stated. Ms. Bailey, am |
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correct that we did not get a tax assessnent record on
this property?

MS. BAILEY: No, M. Chairman, we did not,
and if | could just also briefly add that M. Hood was
the former Zoning Comm ssion nenber on this case, and
will Ms. Mtten be sitting in for M. Hood today?

COMM SSI ONER M TTEN:  Yes.

M5. BAILEY: Ckay.

COMM SSI ONER M TTEN: And | wll be the
one deliberating on it.

M5. BAILEY: Thank you.

COW SSI ONER M TTEN:  Thank you.

CHAI RVAN &R FFI S: Ckay. Cood.
Excellent. Ckay. Wiat | would like to do is let's go
to M. Schmtt, correct?

MR SCHM TT: Correct, M. Chair.

CHAl RVAN Rl FFI S: Good. First of all,
your file, you received the certification of the
zoning on the property. |Is that correct?

MR SCHM TT: Correct.

CHAI RVAN GRI FFI S: Ckay. And you are in
agreenment that it's R4?

MR SCHM TT: Correct.

CHAI RVAN &R FFI S: And j ust for

clarification, of course, your submssion indicated
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that it was of April 2, 2003 that it was R 5?

MR SCHM TT: Correct, and | submtted a
corrected letter on that.

CHAIRVAN GRIFFI'S:  Ch, you did?

MR SCHM TT: Yes, | did.

CHAI RVAN GRI FFI S: Ckay. Is it the sane
letter with just that change?

MR SCHM TT: It's the same letter wth
just that change.

CHAl RVAN GRI FFI S: Ckay. Very well.
W' |l just make note of that. Al right. Do you want
to start off  briefly just finishing your case
presentation based on that certification? | know we
have heard quite an extensive amount of how we got to
where we are now, so we don't need to rehash anyt hing.

And then | think we can go quickly through the other
present ati ons.

MR SCHM TT: Yes, M. Chairperson. Ve
have submtted the certification and beyond that, we
don't have anything further. VW will be submtting
the real property assessnent, tax assessnent for the
property, and the tax class is 001, that that was done
by the persons recording the property and the Byrds
have always intended to use the property for their

busi ness.
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CHAl RVAN GRI FFI S: And you're indicating

that 001 is a tax class for commercial ?

MR SCHM TT: No, it would be the tax
class for residential, nmy understanding is.

CHAIRVAN (RIFFI'S: | see.

MR SCHM TT: But that was done by the
party, the closing agent, and the Byrds were not aware
of that when it was done, and the property is not
presently being used for comercial, at this point in
time. That was the prior tax classification.

CHAIRVAN GRIFFI'S:  Ckay. | guess just to,
| guess, refresh, I nean, | think some of what the tax
assessnment was requested was to see if sonehow there
was anot her Covernnment agency that woul d have nade the
sane m stake or woul d have sonmehow classified it.

Now, if it was classified as comercial for tax
assessnent, that's a bit nmore of an official
designation of what it actually was or is or should

be, and so | think that's what the Board was kind of

searching for is how deep this actually went. All
right. That being said, we're going to then rip
through the rest of this, and I will return to you for

cl osi ng remarks.
MR SCHM TT: Yes.

CHAI RVAN GRI FFI S: So that will be your
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Ckay. Wth that, let's go to the Ofice

, which is Exhibit 23. If they wanted to

together their report or sumarize their
us. First of all, are all the parties and
n possession of the Ofice of Planning' s

M5. BYRD: No.

CHAl RVAN GRI FFI S: | ndeed. Have you not

seen it at all?

Chai r per son

it.

exi st ed.

t hat ?

anot her ava

VWhat is the

(202) 234-4433

MR SCHM TT: No, I have seen it,

| have seen it and reviewed it and read

CHAIl RVAN GRI FFI'S: Ckay.

VB. BYRD: |l wasn't aware that one

MR SCHM TT: It was in the file.
CHAI RMAN GRI FFI' S:  Ckay.

M5. BYRD: |Is it possible to get a copy of

CHAl RVAN CGRI FFI'S:  Anot her copy?

M5. BYRD: | nean --

CHAI RVAN  GRI FFI S: Yes, do you have
ilable copy or we can make one avail abl e?
date on your report?

MR. MOGHETTI GAN:  March 4"
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CHAI RVAN CGRI FFI'S:  Ckay.

MR MCGHETTI GAN: It was submtted March
11'", date stanped March 11",

CHAl RVAN GRI FFI S: Cood. Let's proceed,
and what he is going to do is sunmarize exactly what's
in that and then we'll get you a hard copy. MNow, if |
could have you introduce yourself this afternoon, M.
McGhet ti gan.

MR MCGHETTI GAN: Thank you, M. Chair.
My nane is David McGhettigan from the D.C. Ofice of
Planning. | think |I can sunmarize best if we |ook at
the attachnments to ny report. W can get a good feel
for the character of the area. From the aerial
phot ograph, you can see the parking and the apartnent
bui I ding behind the subject property. To the west,
you see the commercial strip retail. To the north
along H Street, you can see that it's the third house
dowmn a row of residential row houses, and that there
are row houses across the street from the subject
property.

On the conprehensive plan, which is the
next attachnment, you can see that the site is |ocated
in the noderate density residential designation of the
conp pl an. And then on the zoning and |and use nap,

we see what the zoning is fromthe @S records, and
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also | have identified what the |and uses are of the
various buildings surrounding the property, and based
on the wuse information and the D C tax revenue
records, and you can see that there is residential
across the street and this is one in a series of
residential uses. And the retail, commercial uses are
all fronting on H Street.

The Ofice of Planning did not really
address the estoppel and, | think, that's not our
concern, so it's just strictly the use variance. The
Ofice of Planning found nothing, no evidence that
would warrant this to be considered an exceptional
condition of the specific piece of property that would
create a hardship.

W also found that there is no hardship
that was warranted based on any exceptional situation,
and we think that the commercial use of this property
and its location in the surrounding area, as well as
for consistency with the conprehensive plan would be a
substantial detrinment to the Zone Plan. Therefore, we
are recommending a denial of this variance, and | wl|
t ake any questions.

CHAl RVAN (Rl FFI S: Ckay. Thank you, M.
McGhettigan, for that report and summation. And just

to reiterate, | think ny understanding is that barring
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the other argunments that have been put forward, to
wit, in a straight use variance case, the Ofice of
Pl anning has found that this would not nake the test.

Any questions from the Board? Does the
appl i cant have any cross examnation of the Ofice of
Pl anni ng?

MR SCHM TT: No, we do not.

CHAI RVAN CGRIFFI'S:  Ckay. Parties?

M5. BYRD: No.

CHAI RMAN GRI FFI S: Thank you very nuch.
Let's nove on to then ANGC- 6A, which has put in also a
letter of opposition, which is Exhibit 25 in the
record. Does anyone have that at their fingertips?
Let me go to it. It is dated March 13, signed by the
chair of 6A indicating that it had a regular
schedul ed, properly noticed neeting of March 13. The
vote was 6-0-1, five commssioners required for a
guorumto oppose the above-referenced application.

They do outline the various circunstances
and the neighbors that expressed opposition to this,
which did, in fact, render as they are stating their
vote in opposition. Any comments from participants,
applicant or parties in this or is the ANC6A
represented today? Very well.

MR SCHM TT: No commrent.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

221
CHAI RVAN CGRI FFI'S:  Thank you.

M5. BYRD: No comments.

CHAIRVAN GRIFFI'S:  Indeed. In which case,
that is all the Governnment reports and attendant
agencies to report into the application. Is there
anything that | am m ssing? Is anyone aware, the
Board or the applicant or parties in the case? |If
not, we can nove on and go to -- are there persons
here planning to testify in support of this
application, at this tinme, in support of Application
#16989 for the use variance at 714 10" Street, N E. ?
Very well. In opposition, we can hear fromthe party
in a presentation of their case.

M5. BROM Good afternoon, M. Chair,
nmenbers of the Board. M/ nanme is Marie Claire Brown
and | reside at 704 10" Street, NE. | believe and |
am not trying to nmake argunment here, but | think we
have heard the Byrds' testinony and | think it would
be safe to say that nyself, speaking for nyself,
having consulted with ny neighbors, believe that this
Board has no basis upon which to issue the variance on
this property.

Just by reading the report of the D.C. OCP,
| think that captures pretty nmuch where we're going.

The one concern that we have, that | have, as well as
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ny nei ghbors have had as neighbors, as residents in
the block, is that even if the Byrds were able to
reach any level of the test that is required here, the
detriment would so far outweigh anything that would
favor this.

W coul d wake up tonorrow norni ng and have
a massage parlor next door, a bowing alley next door,
a pool hall, a billiard hall, all of those things are
permtted as a matter-of-right if this variance were
granted. And | would be nore than happy to answer any
guestions that you all may have. At this point, | can
give the Board ny closing points, and that wll
probably help expedite this or we can wait until the
Byrds present theirs.

CHAl RVAN GRI FFI S: Actual |y, the process

M5. BROMW. There just isn't any basis for
whi ch the Board can prove this variance.

CHAIRVAN GRIFFI'S:  Gay. And the process
will be your full presentation in your case, SO when
you're ready to do closing, it's tine, and then we
will turn for a last word fromthe applicant.

M5. BROMN  Ckay.

CHAl RMAN GRI FFI S: Are there questions

from the Board before she goes in that direction?
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Ckay.

M5. BROMN: Based on the testinony that we
have heard from the applicants, there is no basis on
whi ch a variance can be granted. The Byrds have al so
asserted an alternate or backup argunent that the
CGovernnment is estopped from denying them their right
to use this property as a conmmercial property.

Fromthe variance standpoint, they fail to
neet the very first prong of the test, and there is
not hi ng uni que. Ms. Byrd testified that there is
not hing unique about this property. There are 11
virtually identical townhonmes in which 714 sits right
smack in the mddle of those townhones. So we can't
even get to the next steps. | think that throws out
the variance issues under the D.C. Code, as well as
t he DCVR

As to their backup argunent on the
estoppel issue, the Byrds both testify that they were
provided with what virtually anounts to incorrect
information from their real estate agent and,
presumably, from their real estate appraiser who nmay
or may not have relied on the real estate agent. I
think the docunents that were submitted by the Byrds
to support t hat included the multiple [listing

agreenment, which is not an official record.
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In order to reach the estoppel issue, they
have to show that the Covernnent affirmatively took
sone action that would have led them to rely on the
Governnent's representation. M. Byrd testified that
the Governnment didn't even conme into play until after
they were the legal owners of the property. He went
to DCRA to get a C of Q at which tinme soneone handed
him a piece of paper that doesn't indicate where it
cane from It says, | believe, C2-B, there is
nothing official about that docunent, and even if
there were, it was after the fact.

At that point, the Byrds owned the
property and even if the docunent were a |lega
docunent upon which they relied, they failed to neet
the next prong of that test, and that is that they
have not denonstrated that they have expended any or
there has been no pernmanent or expensive i nprovenent
to the property.

M. Byrd testified that the only change to
the property was that they paid alnost $1,000 to
change the T lines to anal og tel ephone Iines, and that
in and of itself would not rise to the requirenments of
the estoppel. But the bottomline is they can't even
get to that point, because there was no action by the

CGover nnent . There has been no testinony. They have
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provided no witnesses as to where the docunentation
cane from

It's just not there and, unfortunately, |
think the Byrds are faced with a situation where this
Board is not the appropriate Board for this to hear
this matter. The Zoning Commi ssion may be, if they
want to change the zoning plan. | think nore
appropriate, the Byrds should be in one of the
judicial bodies, appear in court, filing an action
against their real estate agent or whoever led themto
bel i eve this was a conmercial property. Thank you.

CHAl RVAN GRI FFI S: Thank you. Any | ast
guestions from the Board? Very well. Any cross
exam nation for Ms. Brown?

MR SCHM TT: Yes, Ms. Brown, you agree
with the Ofice of Zoning's statenent as to that the
townhouse is three townhouses away from the H Street
and the G 2-B zoni ng?

M5. BROM: | have not reviewed it. I
have not | ooked at the O fice of Zoning' s docunent. |
have not read it in depth. However, the property --

CHAI RVAN CGRIFFI'S:  Just for clarification.

M5. BROM: The property is --

CHAl RVAN (Rl FFI S: Excuse ne, M. Brown.

You are tal king about the Ofice of Planning s?
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MR SCHM TT: O fice of Planning.

CHAIRVAN GRIFFIS:  It's not the Ofice of
Zoni ng' s.

MR SCHM TT: Ckay.

MS. BROMN: The O fice of Planning, | am
not sure what you're referring to. However, the house
is about 50 percent into the block if not nore. There
is a coomercial side on H Street, which is broken off
by a driveway, which leads to the senior citizen's
building, which is a dividing Iine at which point the
R-4 kicks in.

Al 11 hones are R4 and the Byrds' hone
is about half way through that. If you' re counting
bui I di ngs, sure, the Byrds' hone is the third cl osest,
because there is a bank at the corner of 10" and H,
but the Byrds' honme is in the mddle of the bl ock.

MR SCHM TT: So your testinony now is
that you have not read the Ofice of Planning s
report?

M5. BROM | don't think any of us have
read it this afternoon.

MR SCHM TT: But you formally said that
you conpletely endorsed it, but now, you re saying
that you have not read it?

M5. BROMN: M. Chair, | did not indicate
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that | formally endorsed it. | said that | agreed
with the points nade by it. I think | said | agreed
with the points nmade by the Ofice of Planning.

MR SCHM TT: | have no further questions.

CHAl RVAN Rl FFI S: Thank you. Ckay.
Anyone else here, last opportunity to give testinony
in opposition or in support of this Application
#16989. You can cone forward. Not seeing anyone rush
the table, at this point, | would turn to the
applicant for their closing remarks or any rebuttal
informati on that they m ght have.

M5. BROMN. M. Chair?

CHAl RVAN (RI FFI'S: Yes?

M5. BROMN: | believe there is sonmebody.

CHAI RVAN GRI FFI'S:  Aha.

M5. BAILEY: Sir, you can testify and then
fill that out when you are finished.

CHAI RVAN GRI FFI'S:  Good aft ernoon.

DR FAIN Good afternoon, M. Chair and
menbers of the Board. M nane is Dr. Mchael Fain and
| reside at 706 10" Street, N.E, a few houses from
the Byrds' current property. I rmoved into that
property last April and | was of the opinion that I
was noving into a residential nei ghborhood.

Quickly, the nmenbers across the street
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made ne feel welcone. The nei ghbors on that side of
the street, the side where | currently reside, nade ne
feel welconme and we have a community there. There is
a recreation center down the street that is about to
be opened and that we are all excited about.

Needl ess to say, when M. Brown provided
us with information that suggested that in the future,
if the Byrds were to sell that property, the 714
property, a massage parlor, a funeral hone or sonme of
t hese other comercial places that are listed, we were
appalled to learn that and I can only say to you that
I hope you seriously consider what this would do to
our nei ghbor hood.

| don't know how you all would feel if
this type of property would cone into your
nei ghbor hood or even if you would want to fight this,
but this is sonething that we have talked about
extensively, and | hope you take the future of our
nei ghborhood into consideration if that particular
property is deened commercial. Thank you very nuch.

CHAI RVAN GRI FFI S: Cood. Thank you very
much, and | appreciate your patience in being down
here this afternoon. First, let nme make two points.
One, before the Board of Zoning Adjustnment is one of

the hardest, if not the hardest test, is a use
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variance test, and we wll Jlook directly to the
regulations and information and evidence that go
directly to the test, and that will either establish
we grant or deny the application.

Second, | am not sure it's all and 100
percent correct for you to be scared about if this was
to be granted, that it mght have a vilifying future
use. Al though, there are sone legitimate nassage
parlors, | am certain they call them spas around the
city, and may not be so horrible. M point, actually,
in all seriousness is the fact that an office use and,
in fact, if we were to grant a use variance, it may
wel | be conditioned and those could be conditioned not
necessarily specifically on the certain occupant, but
on a use that would give it sone paraneters that m ght
mtigate sonme of the adverse inpact in this
resi dential nei ghborhood.

I am not projecting on which direction
it's going, but ny personal opinion, frankly, is that
the fear of, you know, a biker bar or sonething
opening up is maybe a little bit premature. Any other
conments, questions of the testinony today? Cross
exam nation of the w tness?

MR SCHM TT: No, Your Honor.

CHAI RVAN GRI FFI'S:  Yes?
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M5. BYRD: Yes.

CHAIRMAN GRIFFIS:  Ch, M. --
M5. BYRD: M. Chairman, | just have a
question, and | think it goes back to just the variety

of msinformation that is provided to citizens in the

city. | amlooking at --
CHAI RMAN &Rl FFI S: Actual |y, let ne
interrupt you just in terns of procedure. Dd you

have cross exam nation?

M5. BYRD: Yes, | do.

CHAIRVAN (RIFFI'S:  Ckay. |If you could get
directly to that. It would be direct questions.

M5. BYRD: My question is | am | ooking at
a report that shows that the property at 706 10
Street, NE, is owed by Mary Dilworth and Dr. Fain,

whom |I'm pleased to neet, has indicated that he

purchased the property in April. Now, this
information that | have, | have --
CHAl RVAN GRI FFI S: I"m going to have you

turn one of the mcrophones off. W're getting sone--
M5. BYRD: The information that | have
shows t hat. | got this as of Novenber, and | got it
fromthe D strict CGovernnent.
CHAI RVAN CGRIFFI'S:  So the question is?

M5. BYRD: The question is Dr. Fain says
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that he --

CHAI RVAN &Rl FFI S: Do you own the
property?

DR FAIN No, ny statenment was that |
moved into the property on April 5" | actually
| eased that property from M. D lworth. I am a

resident of that community.

CHAI RVAN (RIFFI'S:  (kay. Does that answer
your question?

M5. BYRD: Yes, it does.

CHAIRVAN GRIFFI'S: Gkay. Any other cross
exam nati on?

M5. BYRD: No.

M5. BROM M. Chair, just for the
record, | believe there is an opposition on file from
Ms. Dilworth. | have not seen it. However, |

received a call fromher asking if | were going to --

CHAIRVAN GRIFFI'S:  Exhibit 22, also Marvin
Col es, Exhibit 21, Mary Kay Fanora.

M5. BROMN:  Fanor a.

CHAl RVAN GRI FFI S: Excuse ne, Exhibit 26.
Yes, we'll get to all that. Anything else then, M.
Brown? Any cross exam nation of the w tness?

M5. BROMAN:  Not hing from ne.

CHAIRVAN GRIFFI'S:  Very well. | thank you
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very nmuch and appreciate your patience, being down
here. Let's go then to closing remarks if there is no
one else here to attend to this application. Yes?

MR SCHM TT: Thank you very nuch. \%%
name is R chard Schmtt. | represent the Byrds in
this matter. This is the second half of this hearing.
At the prior hearing, we presented the evidence on
behalf of the Byrds and the basis of the Byrds’
application are two.

We are arguing both estoppel and for a use
vari ance. | am going to address the estoppel first,
and | would Iike to bring to the Board's attention the
fact that the Board can grant the Byrds relief based
entirely upon the estoppel argunment and, in fact, the
Court of Appeals in the case of Smth versus District
of Col unbi a Board of Zoning Adjustnent at 342 Atlantic
2nd, 356 suggests that the Board does do that, that in
fact, if there is an estoppel argunent raised by the
applicant, that the Board Ilook to the estoppel
argunent first, rather than going to a use or an area
vari ance, because it does not conpel the Board to
reach the nerits as to the use variance. I n ot her
words, it can in sonme cases be an easier decision to
make.

CHAl RMAN @RI FFI S: That's true, and |
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don't disagree, and | was going to give direction, but
you have gone there and we do have two issues before
us, and there will be two segnents to this. So |I am
glad, in fact, that Ms. Brown has had the opportunity
to address it, and you can continue, but | think we're
in agreenent unless | have Board nenbers that
disagree. W will be taking up the estoppel argunent.

MR SCHM TT: Ckay.

CHAIRVAN GRIFFIS: So you can go directly
to that.

MR SCHM TT: Yes, okay. The elenments for

the estoppel argunment, and we cite to the case in our

brief, excuse ne, in the application for the use
vari ance. The elements that are party in order to
prevail on the estoppel argunment is that a party

acting in good faith on affirmative acts of a
muni ci pal corporation nakes expensive and permanent
i mprovenents in reliance thereon, and the equities
strongly favor the parties seeking to invoke the
doctri ne.

The Byrds in this matter have acted
conpletely in good faith. They retained a real estate
agent licensed in the District of Colunbia, and there
has been testinony that it was Fairfax Realty, to

obtain for them a property where they could operate
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their consulting business. It's a small business. It
has been in operation since 1981.

The real estate agent showed them a nunber
of properties. The Byrds have testified that they had
interest in one property, and that they later rejected
that property because of building code violations that
were found in the property after they had signed the
contract of sale on the property. That goes to show
the Byrds' good faith in wanting to abide conpletely
by the laws and the regulations of the District of
Col unbi a.

That real estate agent later found for
them 714 10" Street, N E Ms. Byrd specifically
asked the real estate agent whether or not 714 10
Street, NE, was a conmercially zoned property. The
real estate agent told her that it was. The real
estate agent showed her a conputer printout show ng
that the property was zoned CG2-B. Ms. Byrd did not,
at that tine, obtain that docunent, but she later
obtained it from the real estate agent, and we have
submtted it to the Board and it is anong the
attachnments to the application for the use variance,
and also an attachnment to Ms. Byrd' s affirmati on and
Ms. Byrd testified to it the last tine.

After that, the real property appraiser
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appraised the property as a comercial property and
noted in his appraisal report, which we have also
submtted, that the property was again zoned C 2-B.
The appraiser obtained his information from generally
recogni zed sources. Those woul d have been information
that the District of Colunbia would have nade
avai | abl e.

I want to enphasize that both the real
estate agent and the appraiser were agents of the
Byr ds. These are not people who are out there and
were making representations on their own as to what
the property was. The Byrds hired a real estate agent
and asked that real estate agent to |ook anong the
records to find them a property that was commercially
zoned.

The Byrds paid to have the appraisal done.

The appraisal was done by a property appraiser who
was accepted by their nortgage conpany, and that
appraiser found that the property was comercially
zoned. The assunption would be that these people did
their jobs and that they went to information that was
put out by the District of Colunbia, which would be
the entity that would publish and nmeke avail able the
zoni ng i nformati on.

Just by chance, M. Byrd went to 941 North
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Capitol before the property was purchased. He went to
the second floor, to the office where you woul d obtain
a Certificate of GCccupancy and he has testified to
this. He asked them what the property was zoned. The
person behind the desk gave him a conputer printout,
which we have also submtted, showing that the
property was zoned C 2-B.

Thi s was before the property was

pur chased. It was after the contract of sale was
signed, but before the conveyance of the deed. The
Byrds still had, at that point in tinme, the

opportunity to end that contract, to not go forward,
because if they had found from the D strict of
Colunbia that this was a residentially zoned property,
they had the right, at that point in time, to go back
to the seller and say that there has been a
m srepresentation nmade to us and that we want to stop
this sale, at this point just as there had been a
problem with the North Capitol property, which they
refused to go forward wth.

That information that M. Byrd received at
941 North Capitol Street fromthe office that issues a
Certificate of Cccupancy, which is what the Byrds need
in order to operate their business, that in and of

itself would be the basis for the estoppel against the
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District of Col unbia.

W have two other persons, two other
agents of the Byrds who went out and obtained
information as to the zoning. The Byrds asked those
people to get information as to the zoning, and they
canme back to the Byrds and they told them consistent
C2-B. Al of the information, all of the subm ssions
that we have nade that the Byrds had obtained fromthe
District of Colunbia Governnent were C-2-B. The Byrds
had no reason, at that point in tine, to think that
there was any problemw th the zoning.

| would also point out, although, this is
alittle bit of a diversion, that when you | ook at the
property, we have subm tted photographs, you woul d not
think that this property may not be C 2-B. Thi s was

not in the mddle of an area that was entirely

residential or anything of that nature. Qovi ousl y,
you can see H Street. It would not be unusual to
think that perhaps this area was conmercial. There

was nothing to make the Byrds question as to the
zoning that they were told by the D strict of
Colunbia, the office of the District of Colunbia
Covernnent that issues Certificates of GCccupancy, and
the other information they had received.

The Byrds then made expensive investnents
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in the property. Not only did they put down a $60, 000
down paynent, but they also signed a note to repay a
| oan of, approximately, $239,000 on this property.
They did not change the property other than running a
different telephone line in and a T-2 line into the
property, but that should not be used against them

The investnent that they have made is in
purchasing the property. It's fortuitous that they
have not done nore. The Byrds have acted conpletely
in good faith in this matter. This is not a case
where the Byrds learned, and they eventually did,
after they purchased the property that the property
could not be used for the purpose for which they
purchased it.

They did not go in imediately and nake
changes to the property or anything of that nature in
order to try to show that they were naking pernmanent
i mprovenents. They acted reasonably at all points in
tine. The $60,000 to buy a property for the use in
running their business was the investnent they nade.
They did not buy a property to rent it out, to rent it
out either as residential or to rent it out as
busi ness.

The Byrds have testified that they don't

own any other rental properties. They are not in the
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rental business. Their investnent of the $60, 000 and
signing the note was only to operate their business in
t hat property.

The equities strongly favor the party
seeking to invoke the doctrine of estoppel. In this
case, the equities strongly favor the Byrds. The
Byrds did everything that a reasonabl e person woul d do
to determne what the zoning was. They asked the real
estate agent. They counter checked when the appraisa
canme through. M. Byrd gratuitously asked about the
zoning, and it cane through and it was exactly as he
had been tol d.

The Byrds have invested a |arge anount of
noney, a |large anmount of their time, a |arge anmount of
their effort. They are down here showing that they
have invested their effort in wanting to nmaintain
their business in the District of Colunbia. That has
been their goal from the beginning, to have their
business in the District of Colunbia. The Byrds, as |
said before, have done everything in their power to
see that they were buying exactly what they had hoped
to buy, a place for their business.

On the other side that we look at, the
other party, the other party in this mtter is the

District of Colunbia Governnent. The D strict of
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Col unbi a Governnent is the one that enacts the zoning.

Unfortunately, we all are citizens, we all live with
our governments. W all hope that our governnents do
everything exactly correctly.

Gover nnent s, i ke anyt hi ng run and
operated by human beings, nake mstakes fromtine to
time. CQbviously, there has been a |arge m stake that
has been nade in this case. This matter, the zoning
of this property, was incorrectly listed, incorrectly
listed evidently on nore than one database. However,
the District of Colunbia is the source of al
information as to what the zoning on this property is.

It's the only source of information.

W are asking that we realize that the
conmunity has not come forward to support the Byrds.
However, we have also heard evidence that the
community m sunderstands exactly what the Byrds are
asking for in this case. The Byrds are asking only
for a variance to allow themto operate an offi ce.

They are not asking for a variance to
operate anything other than a consulting business, and
that if this Board grants this request, that that is
all that wll be able to be operated from this
busi ness, excuse ne, location, and it does not

necessarily nean that any other person or entity w|l
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be able to conme onto the street and ask for a use
vari ance or anything of that nature.

W have also stated in our prehearing
application that the Byrds would be willing to accept
a time restriction on the anount of time that they
would be able to use this particular property. The
equities strongly favor the Byrds. They have not done
anything wong in this matter. They have gone out of
their way to do everything correctly.

Unfortunately, the D strict of Colunbia
Covernnment has nmade a mistake, and we are asking on
the basis that the mstake is by the D strict of
Col unbi a Governnent, that this Board use its authority
to find an estoppel in this case and to rule that the
Byrds can use this property for the purpose that they
purchased it for, and the information they purchased
it on was fromthe D strict of Col unbia.

If the Board will allow nme one mnute,
pl ease. M. Chairperson, excuse ne, M. Chairperson
ny client would like to make a statenent to the Board.

| s that acceptabl e?

CHAl RVAN GRI FFI S: It's a little out of
form If it's brief, that's fine, and, please, don't
touch on any other testinony. O herwise, we need to

open this up for cross exam nation.
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M5. BYRDD No, this will be very brief.

CHAI RMBN GRI FFI S Ckay.

M5. BYRD: When all of this happened, |
contacted the nultiple listing conpany nyself. They
were reluctant to talk to nme, because | was not a
subscriber, but the interesting information, and |
don't think it has been presented before, the
interesting information that they explained to ne was
t hey have a --

M5. BROM: New testinony, M. Chair.

CHAl RVAN GRI FFI S: Yes, this is what |
have got on and really keep --

M5. BYRD: Ch, okay.

CHAl RVAN GRI FFI S: And let ne practice
this also, because | am not sure how germane the
multiple listing service is. First of all, there is
no estoppel anchor to the multiple listing service,
because it's not a D.C. CGovernment agency. The other
pi ece, just for total clarification, on the subm ssion
of the statenment that you put in last underneath is
one of the nost specific disclainers | have read,
which says this is not reliable information. I am
paraphrasing. Don't take it for what it's worth.

So | understand, believe ne, this Board, |

know, all the nenbers, we have all had conments about

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

243

our enpathy of what's happened and how we have gotten
there. Well, 1'lIl leave it at that. Ckay. Anything
el se?

MR SCHMTT: Yes, | would like to --

CHAI RVAN GRI FFI'S: M ke.

MR SCHM TT: Excuse ne. | would also
like to speak as to if the Board does not determ ne
that an estoppel argunent allows the Byrds to obtain
the use variance that they are seeking here, then I
would like to speak as to the elenments of a use
vari ance.

A use variance would require that the
applicant show financial hardship in wusing the
property consistent with the Zoning Regul ations. Ve
bel i eve that we have shown that by the testinony of
the Byrds in this case, that the Byrds purchased the
property only for one use. That's the only use they
have. They don't want to use it as a rental property.

They are not in the business of a rental --

CHAIRVAN (RIFFI'S:  Ckay. Let ne give sone
quick direction here and one, you can sunmarize the
case that you have already nade, but two, and nost
inmportantly, first of all, a use variance runs wth
the | and. It doesn't run with the specific person

listing to inpact or establish that use.
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The first test that you need to prove is
how this is unique, of which Ms. Brown did tal k about
and I will let you just briefly. The second then is
the hardship. What is the hardship of how the direct
pieces, can you tell nme this can't be used for a
matter-of-right use? That is the test that has to be
proven for a use variance. That's the hardship. Your
hardship is | can't use this for sonething allowable
in RA4. | have to use it for sonething else. And
that is based on sone uni queness of the property.

MR SCHM TT: The hardship in this matter
is, again, that the Byrds purchased it for their
speci fic use.

CHAI RVAN GRI FFI'S:  Ckay.

MR SCHMTT: And as | said, they are not
in the business of rental. They are in the business
of operating a consulting business. W only --

CHAI RVAN GRIFFI'S: | under st and.

MR SCHM TT: Each one of us only has 24
hours in a day that we can devote to our businesses,
and this is not a business -- a rental business is not
t he business that they want to be in at all. | would
call the Board' s attention to your Septenber 10, 2001
decision in the appeal of Bundy. That was a deci sion

where the applicant in that case had bought a property
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and, at the tinme that they were looking at the
property, they were told that it was one zoning, and
that between the tine that they were told and they
obtained a zoning certificate, the property was
changed, the zoning of the property was changed.

CHAI RVAN GRI FFI S: Ckay. | recall. I
nean, you stated that before and we had sone
di scussion on it.

MR SCHM TT: Yes.

CHAI RVAN GRI FFI S:  Ckay.

MR SCHM TT: And that the Board | ooked in
that case and gave the applicant quite a bit of
| eeway, actually, and | would argue in that case. And
also, the Ofice of Planning in the Bundy decision
opposed the application.

CHAl RVAN GRI FFI'S:  Yes.

MR SCHM TT: And the Board -- well,
obviously, the Board didn't disregard the Ofice of
Pl anni ng' s recomendat i ons. They determned that in
that particular case, there was. Il wll admt that
the Bundy case also included quite a bit of comunity
support. | would characterize a |lot of the support as
having conme from the other developers of other
properties surrounding the Bundy property, and that

they all wanted the Bundy property to be devel oped the
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way it had intended to be devel oped.

CHAIRVAN GRIFFIS: Certainly not. Let me
make two statenments, M. Schmtt. Let me direct you
to get to nmuch nore conclusionary remarks. Secondly,
just to remark on the Bundy case, as stated before
that was an area variance, not a use variance. The
Bundy case also was an underlying residential zone,
and the difference of the zone was also residential
and the change that inpacted area requirenents on
that, and one was, if | recall correctly, height.

So let me return to you for concise
concl usi onary renarks.

MR SCHM TT: Yes, in conclusion, | would
like to point out that the Byrds come to you and ask
that this Board use its power and find a solution to
this problemhere. It is obvious that the D strict of
Col unbi a made a m stake when it put out information to
the Byrds when M. Byrd went down and obtained the
information from the office where you obtain
Certificates of GCccupancy as to what the =zoning of
this property was.

And what we are asking for is that this
Board be part of the solution to this case and not
part of prolonging the disputes in this case. The

Byrds have acted in conplete good faith, have tried to
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follow all the rules and are here seeking to resolve
this matter wthout further dispute and wthout
further expense to everyone. Thank you very nuch

CHAIRVMAN GRIFFI'S:  Thank you. In that we
have, there are several reasons for this, but the nost
precious of that is we have a new nenber of the
Conm ssion on this hearing, and she wll be reading
the entire record. | want to set this for the first
date in May for decision. That would be May 6" and |
think we can fit that in one of the first.

Indeed, | think we'll juggle this around
and do this first in the norning of My 6" That
woul d be our deliberative public neeting of which no
nore testinony would be taken, but you are welcone to
join us to hear that, and we will get reactions.

I's there other additional information that
we were going to ask or request of any of the parties?

M5. BAILEY: Do you want findings of fact,
M. Chairman, proposed findings of fact?

CHAl RVAN GRI FFI S: Yes, proposed findings
of fact. The concl usions can be submtted. I think
we have great briefings on this already, but the
record certainly may stay open for receipt of that
from the applicant and also from the party in

opposi tion, M. Brown.
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Ms. Bailey, why don't you run through just
the dates very quickly on when those subm ssions can
be taken?

M5.  BAI LEY: M. Chairman, if it's

proposed findings of fact, then no response would ne

necessary.

CHAIRVAN CGRIFFI'S:  That's correct.

M5. BAILEY: And so a suggested date woul d
be April 23 to nake -- well, let's see.

CHAIRVAN (RIFFIS:  Can we get them on the
29'"?

M5. BAILEY: Certainly, M. Chairnman.

CHAI RVAN GRI FFI S:  Ckay.

MS. BAI LEY: That's April 29" for the
proposed findings of fact from Ms. Marie Claire Brown
and the applicant if they choose to do one.

MR SCHM TT: M. Chairperson, | would
like to submt one additional brief on the el enment of
estoppel, just a short two page.

CHAl RVAN GRI FFI S: Ckay. In which case,
that needs to be set back three weeks from the
deci sion date, which she will give you the date. It
wll be served to the --

MR SCHM TT: Excuse nme a mnute, if |

submit it in four days, can we not set back the date
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of the --

CHAl RVAN GRI FFI S: No, no, no, |'m sorry.
No, we're holding the decision date. Maybe | was
m sunder st ood. I am going to give you the date when

that needs to be submtted at its |atest.

MR SCHM TT: Ckay.

CHAIRVMAN GRIFFIS:  Wiich will probably be
next week.

MR, SCHM TT: Yes, okay.

CHAIRVAN GRIFFI'S:  And then that is served
on the party for their response, and then that all
comes to us on the 29". So that being said, you can
get that in, you say, within the wek?

MR SCHM TT: Yes.

CHAl RVAN GRI FFI S: Ckay. So if we set
that for Tuesday, that's served to the parties, that
gets responses by the follow ng week. Is that enough
time, Ms. Bailey?

M5. BAILEY: Certainly, M. Chairman. So
I"msorry, sir, what were you submtting?

MR SCHM TT: A brief on estoppel.

M5. BAILEY: Ckay.

MR SCHM TT: On the theories behind
est oppel .

MS. BAILEY: April 15", M. Chairman, will
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be next Tuesday for the brief, and responses on the
22" of April. That's okay.

CHAI RVAN (Rl FFI S: Are the dates clear,
amenabl e, am cable, problens? Very well. Ckay. | f
there are any further questions then, they can be
addressed to the Ofice of Zoning. You can call the
staff and they will ably take care of you. |If not, we
will be hearing our own deliberations on the 6" of My
'03. Thank you very much. Let's nove ahead then. |
know you guys are.

Ckay. W're going to take a very fast,
three mnute, | absolutely promse, and we're going to
get the Board nenbers to stretch their legs, and let's
nove everybody up and forward and get ready to nove on
this.

UNKNOMWN  SPEAKER: Can we fix the table,
quite a few people on the one side of the table. Can
we just fix it, so we have chairs and so forth? W
can make our own adjustnent if that's okay with you.

COURT REPCRTER  I'll sit on the floor.

UNKNOMWN SPEAKER:  No, no, no.

CHAl RVAN GRI FFI S: Let nme get the design
commttee out here and see what we mght do. | think
that's absolutely fine. Mike do with what you got to

do. | don't know if we have another table. Do we
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have another table to bring out?

UNKNOMN  SPEAKER: VW don't have another
t abl e.

CHAI RVAN GRI FFI'S: Ckay.

UNKNOWN  SPEAKER: W can nake this one
work. Al right. Thank you.

(Whereupon, at 3:44 p.m a recess until
3:56 p.m)

CHAI RVAN GRIFFI'S:  Ckay. Let's resune and
call the last case for the afternoon

M5. BAILEY: Thank you, M. Chairnan.
This is an appeal, M. Chairman, and the procedures
are a little different fromwhat we have just finished
with herein, and this is the appeal of Kuri Brothers,
Inc., case #16947, pursuant to 11 DCVR 3100 and 3101
from the admnistrative decision of J. Gegory Love,
adm ni strat or, Bui | di ng and Land Reqgul ati on
Adm ni stration, Departnment of Consumer and Regul atory
Affairs for allegedly illegally revoking the issuance
of a Certificate of GCccupancy #B00181657 for an
autonobile service center in the CG3-A Dstrict at
prem ses 4221 Connecticut Avenue, N W, Square 2051,
Lot 5.

Wuld you, please, stand, all those who

will be testifying to take the oath and, please, raise
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your right hand?

(The witnesses were sworn.)

M5. BAILEY: Thank you.

CHAl RVAN GRI FFI S: Ckay. Let's get into
this. First of all, there was a prelimnary matter
that was brought up. Actually, why don't we just
start off having everyone introduce thenselves,
starting at ny right, for the record, so that we are
all on and we don't need to acconplish that.

MR DAMARI: Good afternoon. Tamr Damari
of counsel for Kuri Brothers, Inc.

MR BARDI N: David Bardin, ANC- 3F
acconpanyi ng Conmm ssioner Karen Perry, who is sitting
behi nd. She is the conm ssioner who single nenber
district is involved in.

CHAl RMBAN Rl FFI S: Ckay. M. Bardin, |
think it was established that you were going to be
speaking for the ANC. Is that correct?

MR BARDI N If there is prelimnary
speech, vyes, but our wtness wll be Comm ssioner
Perry.

CHAI RMAN GRI FFI'S:  Ckay. Good.

MR BROM: Patrick Brown from G eenstein,

DeLorme and Luchs, counsel for the intervenor,

Archstone-Charles E. Smth Residential, and with ne is
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M. Jay Berkowitz from Archstone-Charles E. Smth. He

is the manager of the Van Ness south property
i medi atel y adj acent.

CHAIRVAN GRIFFIS:  Good. And |ast we net,
M. Brown, as you represented Smth, you were granted
i nt ervenor st atus.

MR BROMN That's correct.

CHAl RVAN GRI FFI'S:  Yes.

MR CGREEN: Yes, ny name is Matthew J.
Geen, Jr., and | am agency counsel for the Departnent
of Consuner and Regul atory Affairs. M/ w tnesses are
not in the roomat the nonent.

CHAI RVAN GRI FFI'S:  That's okay.

MR GREEN. But they are --

CHAl RMAN CGRI FFI S: I just want to get
everyone on the record that's right before ne.

MR, GREEN: Very wel | .

CHAIRVAN GRIFFIS:  So we can deal with the
quick prelimnary matter. |Is the property owner here
of Van Ness, LLC, any representative fromthe property
owner ?

MR DAVARI: No, he is not.

CHAI RMAN  CRI FFI S: Ckay. Are you
anticipating participation by the property owner?

MR DAMARI :  No.
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CHAl RVAN (Rl FFI S: I s anyone else? Well,

then we won't either. GCkay. Let's nove on then. The
first prelimnary matter you brought up, M. Danmari,
i ndi cated whether the Board had jurisdiction. [Is that
correct? Do you want to just restate very quickly the
prelimnary matter, which would, in fact, nove for
somet hing on this?

VMR DAMARI : Vell, let ne be frank with
t he Board here. This was an issue that, | think, |
t horoughl y addressed the |ast tine.

CHAI RVAN GRI FFI'S:  Yes.

MR DAVARI : And | did not refresh ny
recollection on this particular issue and, in fact, |
wasn't initially going to raise this issue at this
hearing until actually this norning when | read an
earlier decision again by the BZA relating to this
property where the BZA took precisely the position
that | was advocating in the |last hearing.

| don't want to waste the Board's tine on
this issue, except to say that certainly, we're not
wai vi ng. | think, by virtue again of the argunents |
made at the prior hearing and the BZA's own position
back in 1998 stating that. In fact, in that case what
happened was we were the appellant and we tried to

i ntroduce new evidence at the hearing, and the BZA
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took the position that we could not proffer new
evi dence on an appeal, because it was not a "de novo"
heari ng.

| don't know if there has been any change
in the regulations relating to the BZA since 1998, but
having cone across that this norning, | thought it
would be advisable to at Ileast inform renew ny
objection on the basis that this Board does not have
the authority to go beyond the record.

CHAl RVAN GRI FFI S: Ckay. And you are
referring to the BZA action and order that was
attended to 9300067

MR DAMARI: Yes, correct.

CHAl RVAN GRI FFI S: Ckay. Is everyone in
possessi on of that, participants?

MR DAMARI: Yes, the Board's order going

back to the '92, '93 Ofice of Adjudication natters.

CHAl RVMAN GRI FFI S: Ri ght. That's your
submi ssion, in fact, that | think you may have found
it in, M. Damari. |s that correct?

MR DAVMARI: B.

CHAIRVAN GRIFFI'S: | should be clear.

MR DAVMARI : M/ copy.

CHAl RVAN GRI FFI S: M. Brown's subm ssion

that you found it in. |Is that correct?
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MR DAMARI: | don't knowif it was in --

CHAIRVAN CRIFFI'S: It doesn't matter.

MR DAMARI: Yes, | just --

CHAl RVAN GRI FFI S: Anyway, | have it in

M. Brown's subm ssion for everyone else's reference.
So if they need to refer to it, that's the docunent
that M. Damari is talking about. Are there conments
by ot her partici pants, appel | ee, i ntervenors,
regarding this issue?

COW SSIONER M TTEN M. Chai rman?

CHAl RVAN (RI FFI'S: Yes?

COW SSIONER M TTEN:  Could | just nake a
suggestion to nove perhaps nore quickly past this,
which is you gave the opportunity earlier for M.
Damari to submt a brief on this.

CHAl RVAN GRI FFI'S:  Yes.

COM SSIONER M TTEN:  And we went through
this, | would consider, quite thoroughly the |ast
time, because there is a distinction between a civil
infraction appeal and this type of an appeal.

CHAI RVAN GRI FFI'S: R ght.

COW SSI ONER M TTEN: But notwi t hst andi ng
that, | would think that the other parties would be
able to submt briefs and we don't need to take any

nmore tinme on it.
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CHAI RVAN &Rl FFI S: Good t hought .
Excellent plan. Let's do that. W wll have witten
and then we'll have responses and other briefs to this

i ssue. Ckay.

MR BROM:. M. Chairnan?

CHAI RMAN GRI FFI'S:  Yes?

MR BROM: In a related matter, | would
like to raise a prelimnary matter.

CHAI RVBAN GRI FFI' S: Yes.

VR, BROM: Having to do with the conduct
of this hearing. | raised it in ny prehearing
statenent and again, Ms. Mtten accurately indicated
that we had an exhausted discussion about whether this
was going to be a de novo hearing at our |ast January
neeting. And, in fact, the reason why M. Danari was
not able to proceed is because he cane prepared that

day only for a record hearing and not a de novo

heari ng.

CHAIl RVAN GRI FFI'S:  Ckay.

MR BROM:. He clearly nade the point
that --

CHAl RMAN GRI FFI S: And vyour prelimnary
is?

MR BROM Vell, that both in his
prehearing statenent and today, the best | can tell
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cumul ati vel vy, he has not provided any other
information for the record. Again, he is the
appel | ant . He bears the burden of proof in this
matter. He also bears the burden, like all of us, of

conplying with the Board's regulations and rules,
which require that the appellant in this case, 14 days
before the hearing, put forward his docunments and
evi dence.

Instead, he provides, as | cited in ny
brief, a laundry Ilist of docunents. The only
reference to themis that parenthetically they are in
the public record. He is here today wth no
W t nesses. Al though, in his prehearing statenent he
said he was going to present w tnesses. So if he is
going to go into a long dissertation of the history of
this case, he has provided no docunentation and has
provided no witnesses, and | think he is wasting the
Board's tinme, providing relevant --

CHAl RVAN GRI FFI S: So the action you're
asking fromthe Board? Do you want us to kick it out
or do you want us to stop the --

MR BROM: No, | would ask that you ask
himto proffer, as an initial matter, what he is going
to present this afternoon, and then nake a very

anal ytical assessnent about whether he is providing
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hear say evi dence, whether he is getting up and tal king
on behalf of people who he could have brought here
and, in fact, said he wanted to bring here last tine,
but they weren't here, and look at it, because we're
faced with a case that | don't think anybody wants to
go on endlessly. M side is prepared to present their
evi dence.

CHAI RVAN GRI FFI' S:  Good.

MR BROM: Their wtnesses, but not
l[isten to a long, you know, exposition from M. Danari
on behalf of the people and w tnesses that he doesn't
have the ability to testify nor be cross exam ned by.
So | think we need to be very careful before we allow
himto go on without any rel evant adm ssi bl e evi dence,
and | think in this case the Board needs to draw the
di stinction.

CHAI RVAN GRI FFI S:  Ckay.

MR GREEN. Your Honor, may | be heard?

CHAIRVAN GRIFFI'S:  Yes, M. Geen.

MR GREEN Thank you. I, too, am
prepared to put on a case in chief if necessary, but I
ask the court to really consider what is going on
her e. There is an ancient |legal nmaxim It says he
who assets nust prove. Now, in keeping with that --

CHAIRVAN GRIFFI'S:  Is that DCWVR 117

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

260

MR GREEN. Yes, sir, it is.

CHAI RVAN CGRI FFI S:  Ckay.

MR GREEN Wth regard to that, M.
Damari has an obligation and the burden to present
information that we can at |east address as the
appel | ee.

CHAI RVAN GRI FFI'S:  Ckay.

MR GREEN That did not happen wth
regard to his submssion, wth regard to his wtness
l[ist. Again, | don't see anyone here, so | amreally
wondering why are we here? Wat is our purpose?

CHAIRVAN (RIFFIS:  And we're only going to
figure that out when we get there. So let's get
t here. This is the situation. First of all, this
isn"t a court nor is this a crimnal or a court
proceedi ng, but rather a Board proceedi ng. In that,
M. Brown and M. Geen, we often hear evidence that
is presented during the course of a hearing.

Now, the prehearing statenent, yes, it's
absolutely inportant and it does go to our Rules of
Procedures, 3112.10, | believe it is. That wasn't
avai led for sufficiently or to the naking. | do not
believe it gives us any course of action as a
prelimnary matter, at this point. | am going to ask

corporation counsel --
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MR DAVARI : M. Chai r man, can |
interrupt?

CHAI RMAN GRIFFI'S:  No, actually not.

MR DAVARI: Can | at |east address one?

CHAl RVAN GRI FFI S: You know what ? "' m
going to have -- which | can do from up here. Ask

corporation counsel if he would not just address this
prelimnary topic that we have gotten on, so that we
coul d nove ahead and get into this.

MR BUFFQ This is the discussion on
whether or not this is a de novo hearing or what is
it?

CHAl RVAN (RI FFI'S: For now - -

MR BUFFQO |'msorry.

CHAI RVAN  GRIFFI S - - whet her t he
prehearing statement and what was required would
actually preclude us from continuing or is the case
now set, because an initial argunent and w tnesses and
evi dence was not submtted into the record.

MR BUFFQO | don't see anything in your
rul es precluding you from proceedi ng. | do see there
is no prehearing statenent to the extent that one is--
I don't know what's going to be submtted now, but I
think if we just back up, certainly, the appellant has

come here. Whet her or not he thinks it's de novo, if
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the Board determines it's de novo, the appellant may
certainly present evidence.

If the appellant wshes to present
evi dence, depending on what that evidence is, if the
other parties are prejudice having not seen it, then
you can deal wth that, at the tinme. |f the appellant
doesn't wish to present any evidence, but rests on his
conclusion that this is a record review and that
there's no record, indeed, there is no ALJ decision
he obviously decided not to present evidence and w |
not be proceeding further, | assune. |  hope |
answered your question, but what --

COM SSIONER M TTEN.  If | may?

CHAIRVMAN GRIFFIS: M. Mtten?

COW SSI ONER M TTEN: Wat M. Buffo is
suggesting is that until such tinme, and we won't know
that until we let M. Damari begin his case, until
such time as he seeks to introduce evidence that he
has not articulated in his prehearing information
report or seeks to call a wtness, who he has not
identified, then it's only at that point in tine where
there should be an objection based on the fact that
the piece of evidence or that wtness was not
identified in advance and that it is sonehow

prejudicial for us to go forward.
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CHAI RVAN GRIFFI'S: | agree.

MR, BUFFQO Yes, that's right.

CHAIRVAN GRIFFIS: And let nme clarify, and
that's what | heard corporation counsel give us, M.
G een, you have also asserted, and | am taking that
from your statenent, that soneone el se has the burden
of proof here. And let nme clarify, because | think
from the Governnment, DCRA, we are also looking for a
presentation of a case, and | think on the outset
we're looking at how -- well, | think there is going
to be sonme questions, if not the presentation of the
case.

There is going to be sonme questions to the
Board of establishing what was the use under which the
C of O was granted, what is the matter-of-right uses,
whi ch should be fairly straightforward for you to tel
us as we can find it out ourselves in 11 DCVR and
then what is, essentially, the information that we can
deliberate on that establishes where we are today.
That is howit is rather in or not in conpliance.

And | am doing this, so that | can set a
kind of a paraneter of where we're going, and ny Board
may differ and should tell me so. M. Damari, in that
case, you will be addressing the sane and simlar type

of information. Now, that's what we're here for.
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W're trying to establish the use and the actual use

that is taking place wunder this Certificate of

Cccupancy.

And then we can get into even nore
addi ti onal information about proper actions and
notifications and such, but that all has to, | think,

flow out of the beginning issues. M. Damari?

MR DAMARI: Yes, thank you. | would just
like to address briefly sone of the issues that | have
rai sed.

CHAl RVAN GRI FFI S: Wiy don't we go right
into the case?

MR DAMVARI : Because with sone of these
things that are said, if you look at the BZA
Regul ations, they allow you to identify docunents and
not attach them if they are docunents in the public
record.

CHAI RMAN GRI FFI S: If you understood
corporation counsel <correctly and what M. Mtten
said, we're ready to go.

CHAI RVAN (RI FFI'S:  Ckay. But | nean --

CHAI RVAN (R FFI S: If we decide that
somet hi ng happens and there is evidence submtted that
actually prejudices the other parties, we'll take

action. Qur action often is to give additional tine
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to brief those issues. | don't think there is
anyt hi ng stoppi ng us from goi ng ahead ri ght now,

MR DAVARI : Well, I will cut to the chase
on this. Since this is a de novo hearing or a hearing
that where, essentially, there is no record bel ow and
there has been no finding nmade or no determnation,
factual or legal, as to how and why this C of O was
revoked, and since we're, in effect, operating here as
if there was no record below, | take the position that
it is the Governnent's burden to denonstrate that this
Certificate of Qccupancy should be revoked. That is
an issue that we can brief if the Board wants.

CHAl RVAN GRI FFI'S: No.

MR DAVARI: And that --

CHAI RVAN QR FFI S: | don't think that
shoul d change your case presentation.

MR DAMVARI : Wll, | have no affirmative
evi dence. | do have docunments that | would like to
subm t depending on --

CHAl RVAN QRI FFI S: You are aware of what
our appeal process is in the regulations, are you not?

MR DAMARI: | am

CHAI RVAN GRIFFI'S:  The entire procedure?

MR DAVMARI: | am but | nake --

CHAI RVAN GRI FFI S: The first step of the
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appeal is what? It's the statenment and w tnesses of
t he appel | ant.

MR DAMARI : | understand that, but | do
not have any witnesses. That's what I'mtelling you.

CHAl RVAN QR FFI S: That's fine. That
doesn't bother ne. Are you prepared to start wth
your statenment and presentation of your case?

MR DAVARI: O the case? | would be nore
than happy to waive an opening argunment if that's
sufficient to the Board, | nean.

CHAl RMAN (Rl FFI S: It doesn't have to be

sufficient tous. It's what you are prepared to do.
MR DAMARI: Well, it's our contention, |
can state it briefly. It is our contention that there

was an error in revoking the Certificate of Cccupancy.
W intend to denonstrate that first of all, there has
been a lot of confusion as to exactly what supposedly
was done wrong here.

As you know, the Board issued a prior
deci si on, appr oxi matel vy, a year ago, I guess,
indicating that the proper avenue to deal with this
Certificate of Occupancy would be to initiate
proceedings to revoke the Certificate of GCccupancy,
citing to one provision of DCOVR, which -- yes, one

provision of DCOVR, which permts the revocation of a
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Certificate of Cccupancy that is issued in error.

It is our contention that this Certificate
of CQccupancy was not issued in error, that everyone
knew exactly what was going on when the Certificate of
Qccupancy was issued, and that everyone has known that
this premses has been wused for certain repair
functions for now going on, I would say, 35 years.

| have a series of documents that | would
like to submt for the Board' s consideration, but |
woul d prefer to introduce them if it's acceptable to
t he Board, through cross exam nation.

CHAl RVAN GRI FFI S: How do you submt
evi dence as cross exam nation?

MR DAMARI : These are all docunents,
which are matters of public record.

CHAIl RVAN GRI FFI S: Are they the ones
listed in your subm ssion?

MR DAMARI: Yes, yes.

CHAI RVMAN GRI FFI'S:  You know - -

MR DAVARI: | would object to their entry
now. | nean, he --

MR GREEN:  Your Honor, this is just, you
know - -

CHAI RVAN GRI FFI S: Al right. Onhe at a

tinme. M. Geen, hold on. Dd we establish an order
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| ast ?

MR, BROM: G een goes before brown.

CHAI RVAN GRI FFI'S: | ndeed.

MR GREEN It nakes yellow, too, when you
put it together, right?

CHAI RMAN GRI FFI S: Now, we're digressing.

kay. M. Geen?

MR GREEN: Yes, M. Chairman. You know,
you're putting ne in a position of bidding against
nyself and | can't quite do that.

CHAIRVAN  GRI FFI S I haven' t sai d
anything. How can | be putting you in a position?

MR GREEN Vell, by nunber one, if the
appel lant is allowed to make statenents, get involved
in the subm ssion of docunents that are not sponsored
by anyone or substantiated by anyone or for that
matter that we haven't even seen --

CHAIRVAN GRIFFI'S:  Ckay. Let's not engage

in general conversations about what and how it nmay

af fect .

MR DAMARI: | have a solution.

CHAIRVAN  CGRI FFI S: Let's take each
individual and go to the subm ssion. If you could

point to me how you are prejudiced by the subm ssion

of sone of the docunents --
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MR GREEN: I don't know what they are,

Your Honor, | mean, M. Chairman.

MR BROM:. M. Chairnan?

MR CGREEN | have no idea what he is
going to submt, | nean, other than what he naned in
hi s docunent.

CHAl RMAN CGRI FFI S: He just said he is
going to submt pieces on this list. 1Is any of these

going to surprise you, M. Brown?

MR GREEN | don't know until | [ook at
it. | nean, he says it's on the list. | have no idea
what shape it's in. | have no idea where it's comng
from | have no idea of the character of it.

CHAl RVAN QRI FFI S: How are we going to
answer that? Probably by looking at it, | would say.

MR GREEN. Well --

CHAI RVAN Rl FFI S: Do you guys want to
take a look at it first before you submt it? Let's
get it ready to be submtted, because it's comng in
NOW.

VR DAMARI : | would say one thing and |
am going to say it. Your regulations do not require
me to provide them with docunents before this hearing
if it's a mtter of public record. It's in your --

CHAI RVAN CRI FFI S: Pay nore attention to
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VR DAMARI : Because everyone is saying
M. Damari this, M. Damari that.

CHAIRVAN CGRIFFI'S: M. Danari ?

VMR DAVARI : And it's just -- if they
woul d just read their own regul ati ons.

CHAl RVMAN GRI FFI S: M. Danmari, give nme
your attention. Pay attention to the flow of this. |

am asking you to submt this.
what you are asking for. W'

not submtting these prior.

else that wants to hang in that

I am novi ng on.

M. Brown,
to this?

MR BROAN: I
Chai rman' s gui dance.

CHAIl RVAN (Rl FFI S
goi ng to do.

MR BROM: I
docunents.

CHAIl RVAN (Rl FFI S
going to the participants,
submt copies to the staff,

MR DAMARI: Yes,

We're going ahead with
re not penalizing you for
| am beyond that. Anyone

notion, so be it, but

did you have something to say

am listening to the
Ckay. This is what |I'm
would like to see the

The first subm ssion is

and after that you can

M. Damari .
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CHAl RMAN @RI FFI S: CGo that direction.

Submt to the participants, then it can go to staff.
I am going to give you however nmuch time you need

W' [l set about five mnutes. Take a |ook at these.
I am anticipating that anything that's given to the
participants, M. Damari, is on this list. s that
correct?

MR DAMARI : Yes.

CHAIRVAN GRIFFIS: Gkay. As | review the
list, and | think you ought to also look at it, it
looks like a heck of a lot of Certificates of
Qccupancy. Those shouldn't take long to get through.

VMR DAMAR : Can we take these one at a

tine?

CHAI RVAN GRI FFI'S:  Yes.

MR DAMARI : O give them sone sort of
nunber ?

CHAI RVMAN GRI FFI'S:  Whatever order they are
in, I amgiving you now five mnutes to take a | ook at
t hem | am going to take any statenents. The Board
is not going to see themuntil | hear your statenents.

M. Damari, you're just going to give them up to
staff. W' Il be back in -- how many do you have?

MR BROM | have only gotten one so far
but | am ready to respond to the first one. It
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invol ves 2510 Pennsylvania Avenue, S.E It's not
relevant to this case and should not be admtted.

CHAl RMAN GRI FFI S: M. Damari, how many
are you giving right now? Are you giving this whole
list?

VR DAMARI : Il would like to give the
whole list. | have themall.

CHAl RVAN QRI FFI S: Ckay. Let's do it.
M. Brown, M. Geen, you are going to take five
m nutes and go through it. M. Damari, as quick as
you can get all of them Don't do one at a tinme.

MR DAMAR : (kay.

CHAIRVAN GRIFFI'S:  Dunmp it all on them

MR DAVARI: | apologize. | just want to,
you know, not --

CHAIRVAN GRIFFI'S:  That's right.

MR BROM: M Chairman, can | share a
frustration with you?

CHAI RVAN  GRI FFI S: Wit a mnute. Ve
don't want to open up that one.

VMR BROM The reason why we have
prehearing statenments --

CHAI RVMAN GRIFFI'S: Because | got a lot of
frustrations | wll share, too.

MR BROM A zoning hearing related
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frustration.

CHAl RVAN GRI FFI'S:  Good. Ckay.

MR BROM: The others | wll keep to
nyself. This is exactly why the Board has prehearing
st at ement subm ssi ons.

CHAI RVAN  GRI FFI S: I under st and, I
under st and.

MR DAMARI: No, this is another one.

CHAI RVAN GRI FFI S: But here is ny issue,
M. Brown, and believe ne, we have reprinmanded, we
have thrown things out or continued them | can't say
we throw cases out, but here we are again, and we have
continued this several tinmes for reasons, you know, on
nost --

MR BROM:. But M. Damari --

CHAl RVAN GRI FFI S: Under st andabl e. I am
not getting into the substance of it. W're here now.
| want to utilize this time. It will be a waste of
everybody's tinme if all of a sudden | continue it
again, so we can have these docunents served on
everybody in a tinely fashion. I would hope that you
don't disagree, but, frankly, it doesn't really matter
to nme right now

VMR, BROMN |"m prepared to follow your

| ead.
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CHAIRVAN GRIFFIS: W're going to give
you --

MR BARDIN: Yes, M. Chairman --

MR BROM: But I'mstill frustrated.

MR BARDI N Before you |eave the room
M. Chairman, counsel for Kuri Brothers has given two
copi es of the docunents, one to M. Geen and one to
M. Brown. ANC doesn't have a copy. Now, | want to--

CHAIRVAN GRIFFIS: M. Damari, do you have
an extra copy?

MR GREEN. | don't have a copy, maybe one
copy.

CHAI RVAN GRI FFI'S: You know what ?

MR GREEN: |'m sharing one.

CHAl RVAN GRI FFI S: You guys can handle
that, right?

MR DAMARI:  Yes.

CHAIRVMAN GRIFFIS: Gve copies to all the
partici pants.

MR DAMARI: | wll get you a copy. Here
is two nore.

MR BROM: Let's keep them in some sort
of order.

VR DAMARI : | amtrying to hand them to

you as quickly as | can. | mean, | am not doing it
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fast enough on the one hand. | am not doing it
orderly enough on the other.

MR GREEN. Al right.

MR BROM:  Well, but let's keep themin
order, so we're tal ki ng about the docunents.

MR, GREEN. Keep going. They don't have a
stanp on them

MR BROM: Well, but then they haven't
been submtted yet.

VR, DAMARI : Here's one for you, here's
one for you.

MR DAMARI : Hol d on one second, because
I"mgetting confused.

(Whereupon, at 4:21 p.m a recess until
4:32 p.m)

CHAI RVAN GRI FFI'S: Ckay.

MR BARD N M. Chairman, ANC 3F has
procedural request and proposal to you.

CHAl RVAN GRI FFI'S: | ndeed.

MR BARDIN. | would Iike to present it to
you succinctly. W have had in this room or in the
hal | way Governnment enployees who M. Geen brought
here from 1:00 on. They were ready to conme and
testify the last tinme. They are ready now. They are

the w tnesses, w tnesses who have seen with their own
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eyes, | gather, what's going on down underground at
this facility.

CHAI RMAN GRI FFI 'S Ckay.

MR BARDIN | would ask you to defer, M
Damari actually suggested that, but for reasons wth
which I wll disagree, it in a proposal to put the
Covernnment on, let the Government put its w tnesses on
first, so that if this hearing doesn't finish tonight,
they won't have to cone back again, and let us then go
into the argunent about which, if any, of these
docunments are rel evant.

But they have seen sonet hing. |t hought
we woul d hear about it from counsel for Kuri Brothers,
his owmn witnesses. He didn't bring witnesses. Let's
hear about it from the CGovernnent on what's really
goi ng on down there. You need that in your record,
and they shouldn't have to cone here. As a tax payer,
| would like to see themfinish up.

CHAl RVAN GRI FFI S: Ckay. | am hearing
conflicting points. | mean, M. Geen is saying he
doesn't have to present anything, but let's go to M.
Damari . Do you have any issue with the procedure
notion that is before us, that we can go straight to
t he Governnent's case?

MR DAMARI : No, it would be form over
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substance, and | can call them as adverse w tnesses
for ny case, but really as a matter, and then ask to
cross exam ne them which, you know, is --

CHAl RVAN GRI FFI S: Well, you can cross
exam ne themafter they have testified.

VR, DAMARI : That's what |'m saying. It
woul d be the sanme thing one way or the other, really.

CHAI RVAN GRIFFI S: I  don't have a
difficulty with that. M. Brown, any difficulty? M.
Geen, any difficulty?

MR GREEN: O course, | have difficulty
and | wll state so for the record, but I wll be
bound by the decision of the Chairnman and t he Board.

CHAI RVAN GRI FFI S: See, M. Bardin, it's

not al ways that easy.

MR BARDIN. | didn't say it was easy, but
as a tax payer, |I'masking you to do it.

CHAI RVAN (Rl FFI S: | see. | don't have
any difficulty with t hat . Boar d menber s?

Interesting. Okay. M. Geen, of course, we are not
telling you what you have to do or not, but it is now
your opportunity to present your case for this appeal.
MR GREEN Certainly, Your Honor, M.
Chai r man. M. Chairman, | have another w tness, too,

who is al so --
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CHAl RVAN GRI FFI S: Ckay. When they cone

up, Yyou can introduce them or they wll introduce
t hensel ves.

MR GREEN.  Yes, and you can swear themin
i ndi vi dual | y. They weren't here for the initial
swearing in.

CHAl RVAN QRI FFI S: Ckay. Wiy don't we
have everyone that's going to testify or potentially
testify stand, and you can give your attention to the
end, Ms. Bailey, and she will swear you in. Ch, I'm
sorry, am | pointing dowmn to where -- M. My, could
you swear in the w tnesses?

(The witnesses were sworn.)

CHAI RVAN QR FFI S: That was an excell ent
job, M. My.

MR MOY: Thank you for bearing with ne.

CHAl RVAN (Rl FFI S: W got to get M. My
out of the office, so we can watch late night TV
shows. Gkay. M. Geen?

MR GREEN For the record, ma'am wll
you state your full nane, please?

M5. WLLIAVMS: Vacylla WIIlians.

MR GREEN. WII| you spell it?

M5. WLLI AVE: V-A-CGY-L-L-A WI-L-L-I-A

M S.
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CHAl RVAN GRI FFI S: Ckay. W're going to

give you two mkes, and you don't need to repeat that,
because you wll have filled out a wtness card,
either you have or you will before you go, and those
go to the reporter.

MR GREEN. M. WlIllians, for the record,
what is your occupation?

M5. WLLIAMS: |nvestigator.

MR GREEN. And by whom are you enpl oyed?

M5. W LLI AVE: Departnent of Consuner and
Regul atory Affairs, Ofice of Conpliance, Wights and
Measures Division.

MR GREEN And for the record briefly,
what does an investigator do?

M5. WLLI AVS: W investigate consuner
conpl aints and other conplaints regarding |icense and
unl i censed busi ness establishnments within the D strict
of Col unbi a.

MR GREEN: Ma' am directing your
attention to the address of 4221 Connecticut Avenue,
N.W, are you famliar with this address?

M5. WLLIAMS: Yes, | am

MR GREEN. And how are you famliar with
this address?

M5.  WLLI AMVS: On June 5, 2002, |
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acconpanied Investigator Anthony Hooks to this
| ocati on.

MR GREEN: And when you acconpani ed him
to that |ocation, what, if anything, did you see?

M5.  WLLIAVE: VW saw auto repair
activity.

MR GREEN And can you briefly tell ne
what auto repair activity you saw?

MS. WLLIAMS: W saw several cars up on
lifts, sonme of which fluids were being changed.

MR GREEN: Dd vyou observe any
i ndi vi dual s doi ng any work?

M5. WLLIAMS: Yes.
GREEN. Do you recall how nmany?

W LLI AMB:  Several .

2 5 3

GREEN: During the course of this
investigation, did there conme a tine when you
personal ly gathered information from the departnment's
records?

M5. WLLIAMS: Yes.

MR GREEN Do you recall exactly what
t hat was?

M5. WLLI AVE: | gathered Certificate of
Cccupancy applications and Certificates of Cccupancy.

MR GREEN. M. Chairman, nmay | approach?
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Thank you.

MR DAMVARI : This is what | was -- no,
this is not what | gave you. It's ironic, because |
have not received -- when | got ny prehearing
statenment from M. Geen yesterday, | received a
witness list, but | did not receive any indication
that any exhibits were going to be submtted.

So frankly, despite all the ranting and
raving about what | have done, this is the first tine
that | am aware that anything is going to be admtted
on their side, so | would object for the record on
that basis. Although, | wll add that many of these
docunents, | amfamliar with nost of these docunents.

CHAl RVAN QRI FFI S: And do you think it
prejudices you in any way if the Board receives this?

MR DAMARI: This is the last two pages |
have never seen before. | have no idea what it is,
and on that basis alone, | would say it prejudices ne.

It al so contains hearsay statenents, as well.

CHAIRVAN GRIFFIS: M. Geen, do you want
to address that?

MR CGREEN. Certainly. Nunber one, since
we engaged in conbat by surprise --

CHAI RVAN &R FFI S: That' s a bi t

mel odranati c.
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MR GREEN: Yes, well, the information

that | amproviding is the information that M. Danmari
made reference to, and | didn't think that there would
be a problem nunber one. Nunber two --

CHAIRVAN (RIFFI'S:  Are you saying the | ast
two docunents that he has just indicated on his list?

MR GREEN well, first of all, the |ast
two docunments wll be explained. | would point out
that since this is an admnistrative proceeding, that
hearsay is permssible as long as it's of probative
value and material and relevant, and | would proffer
that the information that has been described as
hearsay, of which | intend to have explained at the
appropriate time by the appropriate wtness, denotes
the area in question and the zone area in question.

It certainly cones from the D strict of
Colunbia Office of Zoning |ocated at 441 4" Street,
N.W, Suite 210 South, and | think nost of us in here
are famliar with that particular place, and so |

would submt that this is a docunent that the court

can take admnistrative notice of, if you wll, and
this is a docunent, again, that | am prepared to
expl ai n.

CHAl RMAN GRI FFI S: So these docunents are

basi cal |y establishing what the zoning is?
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MR GREEN: What the zoning area is, SO

that the Board can have a better idea of what we're
tal king about. Now, what | didn't do, because | don't
have the technology, ask the departnent to do is
reproduce a color rendition of what | have. | only
have one copy of it and since ny geography doesn't go
to color, | had to utilize what | had. Now, | do
have, and | woul d be happy to share it with the
panel .

CHAl RVMAN (Rl FFI S: That's all right. I
don't think we need it.

MR GREEN. Col or copies of what has been
given to you in black and white.

CHAIRVAN GRIFFI'S: Al right.

COW SSIONER M TTEN:  You're going to need
to be on a m ke.

CHAIRVAN GRIFFIS: W're going to need you
to speak on a mke. | think it's fairly clear. | f
this establishes the =zone district on which the
property is located, | don't find any objection to

accepting it as that, unless Board nenbers have a

di fferent opinion. W' Ill take it as a consensus and
we'll nove on. Qoviously, if we find in the
proceedings as we -- well, there it is. M. Geen?

MR GREEN. Yes, thank you
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VB. WLLI AVS: | think I have it.

MR GREEN Ms. WIlians, | am going to
ask you to look at what has been submtted as
Appel lee's Exhibit 1 for identification.

Can you tell nme what the very first
docunent is? W'Il call it 1A Can you tell ne what
that is, please?

M5. WLLI AVE: It's an application for a
Certificate of Cccupancy.

MR GREEN. And 1B, what is that?

M5. WLLIAVE: A Certificate of Cccupancy.

MR GREEN. Can you tell us the date?

M5. WLLIAVS: The date is May 4, 1983.

MR GREEN And on the Certificate of
Cccupancy, what date is that, please?

M5. WLLIAVS: March 22, 1989.

MR GREEN | am going to show you 1C
What is this?

M5.  WLLI AVE: An application for a
Certificate of Qccupancy.

MR, GREEN. What's the date, please?
WLLIAVS:  April 16, 1998.

GREEN.  D?

WLLIAVS: A Certificate of QCccupancy.

2 5 3 B

GREEN.  Dat e?
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M5. WLLIAMS:  April 21, 1998.

MR GREEN. E?

VB. W LLI AVE: Appl i cation for a
Certificate of Qccupancy.

MR GREEN: Date?

VB. W LLI AVE: August 12, 1998,
Certificate of Qccupancy, date, August 12"

MR GREEN: And | am going to show you
this | ast one.

M5. WLLIAVE: It's a lot and square or a
rendition of the |ocation of the business.

MR GREEN. Al right.

M5. WLLI AVE: It's a grid map from the
O fice of Zoning.

MR GREEN Al right. Now, did you
acquire this in the normal course of your duties as an
i nvestigator?

M5. WLLIAMS: Yes.

MR GREEN: And just how did you acquire
this in the course of your duties as an investigator?

M5. WLLIAVE: Fromthe Fil eNet system

MR GREEN. Wiat is FileNet systenf

M5. WLLI AVE: It's an in-house records
retrieval system where you <can obtain license

i nformation fromcorporations and a |icense division.
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MR GREEN And can anyone access this?

What is the security onit, if any?

M5. WLLI AVE: You need a password to
enter the system

MR GREEN. Do you have such a password?

M5. WLLIAMS: Yes.

MR CGREEN Could an individual, such as a
Board nenber or anyone in this room access this
systen?
WLLIAVS:  No.

GREEN. They woul d have to do what ?

5 3 B

WLLI AVS: Have a password.

MR GREEN The Certificates of GCccupancy
and the applications for same, as well as the grid nap
that you have just identified, do you know what
| ocation they pertain to?

M5. WLLIAMS: Yes.

MR GREEN. Wiat is that |ocation?

M5. WLLI AVE: 4221 Connecticut Avenue,
N. W

MR GREEN Now, you indicated that on
several occasions you went there, is that not right?

M5. WLLIAMS: On one occasi on.

MR, GREEN: On one occasion, and you nade

the statenment that you nade certain observations. l's
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that not right?
MB. WLLIAMVS: Yes.
MR GREEN: Vér e you t he | ead

i nvestigator?

M5. WLLIAVS: No.

MR GREEN. W0 was?

M5. WLLIAVE: |nvestigator Anthony Hooks.
MR GREEN. Is he here today?

M5. WLLIAMS: Yes.

MR GREEN: D d you issue any citations?
M5. WLLIAVS: No.

MR CGREEN. Was it your responsibility to

anal yze any of these Certificates of Qccupancy? Let
nme rephrase the question. Was it your responsibility
to review the Certificates of GCccupancy and prepare
any citations or notices of infraction of sane?

M5. WLLIAVE: No.

MR CGREEN. Was it your responsibility to
make any corrections or addi tions to these
Certificates of Cccupancy or the applications?

M5. WLLIAVS: No.

MR GREEN During the course of the
investigation with M Hooks, on that occasion you went
there, did you collect any data?

M5. WLLIAMS: | made observations.
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MR GREEN You nade observations only?
One nonent, M. Chairnman. M. Chairman, may |
approach? Thank you

CHAIRVMAN GRIFFIS: M. Geen?

MR GREEN M. Chairman, we have a
problem again wth geography wth regard to the
matters you had before you.

CHAIRVAN GRIFFIS: Wy don't you describe
what you're proposing to submt? You need to sit down
and be on a mcrophone, M. Geen.

MR GREEN. Thank you.

CHAIRVAN CGRIFFI'S:  Wat is this?

VR GREEN: I"'mgoing to get Ms. WIIlians
to identify what she --

CHAl RVAN GRI FFI S: Let's go to it. Ms.
WIlliams, what is this?

MR GREEN Can you hold it wup, M.
Chai rman, so she can --

CHAI RVAN CGRIFFI'S:  Gosh. Ckay. Hold on.

MR DAMARI: | would like again to object
for the record. Again, | got a prehearing statenent
at 6:30 last night. It identified several w tnesses.

It didn't identify any docunents. |If there were ever

a quintessential exanple of prejudice, this is it. |

nean, | submitted ny prehearing statenment back in
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February. M. Brown was kind enough to get nme his a
coupl e of weeks ago. | did not nmake an issue of the
fact that | got DCRA's only last night. But the fact
t hat no docunents are identified --

CHAIRVAN GRIFFI'S:  So you're prejudiced if
we accept these photographs into the record. I's that
correct?

MR DAMARI : Absol utely.

CHAl RVMAN GRI FFI S: W're going to nake
copi es. W'll give themto M. Danari. M. Damari,
you do have the opportunity to review those records
and cross examne the witness as she is present here
t oday.

MR DAMARI : Il will say this. M. Geen
is not disputing anything | am saying. It is to ne
extraordinarily disingenuous that accusations have
been | evi ed agai nst ne.

CHAI RVAN GRI FFI S Ckay.

MR DAMARI : And | wll sustain ny
objection for the record. I nean, | absolutely do
have the opportunity to -- | will have the opportunity

to cross examne her regarding these pictures, but
it's rather difficult to prepare a case when one has
no docunents wuntil the actual presentation of the

case.
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CHAIRVAN (RIFFI'S:  Ckay. That seens to be

a mutual feeling today in this room W're going to
get copies and I wll give them to you, M. Danari.
You can review it. I think you will note. Vell, and
then we'll go from there as soon as they are
avai |l abl e. In the neantine, while those copies are
being nmade, M. Geen, | think you can ask five
questions at a tinme for Ms. WIllians to answer or very
| arge questions. Let's get her talking.

MR GREEN:. Sure. | don't have any other
guestions, M. Chairnman.

CHAl RVAN GRI FFI S: You do, you have one
guesti on. Ms. WIlians, can you describe what is on
t hese phot ographs and what their pertinence are, is or
wll be.

MR GREEN. M. Chairman?

CHAl RVAN (RI FFI'S: Yes?

MR GREEN. If | mght say this.

CHAI RVAN  CGRI FFI S: I shouldn't  ask
guestions of your w tness?

VMR GREEN No, no, you certainly are
privileged to ask a question at any point and any
tinme.

CHAIRVAN CGRIFFI'S: R ght. What are you --

MR GREEN But it was not ny intent, at
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this point, to continue to question Ms. WIllians. The
docunents have been offered. They have been, you
know, made available for the Board nenbers and also
M. Danmari when sone copies are made. But there has
been no, shall we say, introduction into evidence, nor
have I shown anyt hi ng to Ms. WIllians to
identification purposes. I will take the position
that your questioning, at this point, of this w tness
regarding those pictures, in light of the fact that I
have asked no questions of them is premature.

CHAIRVAN GRIFFIS: M. Geen, | asked you
what those questions were, and you said you were going
to have Ms. WIllianms tell wus. Do you just want to
drop those in and let us figure out what they are on
our own?

MR CGREEN No, | would never do that to
the Board, but | do have the appropriate w tness who
can identify.

CHAl RVAN GRI FFI S: Let's get to it. Why
are we being so nuddled here? Let's nove on then.
Are you finished with Ms. WIIlians?

MR GREEN I am finished wth M.
WIlians.

CHAI RVAN  CRI FFI S M. Damari, cross

exam nation of Ms. WIIlians?
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MR DAVARI : Briefly. M. WIllians, is it

your understanding as a DCRA investigator that 4221
Connecticut Avenue is not operating in accordance with
t he Zoni ng Regul ati ons?

M5. WLLIAVE:  Yes.

MR, DAMARI: And how would you say that it
is not operating in accordance wth the Zoning

Regul at i ons?

VB. W LLI AVE: The Certificate of
Cccupancy, it's not zoned according to what | have
been told fromthe Zoning Ofice. It's not zoned for

that particul ar purpose.

VR. DAMARI : And what particul ar purpose
is that?

M5. WLLIAVE: As an auto repair business.

MR DAMARI: Auto repair business? Do you
know how an auto repair business is defined in the
regul ati ons?

M5. WLLIAVS: No.

MR DAMARI: No further questions.

CHAI RVAN GRI FFI'S: Next, M. Brown?

MR GREEN: | would nove again to strike
the last series of questions in that they go beyond
t he scope of the examnation of Ms. WIIians.

CHAl RMAN &Rl FFI S: Comments from the
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Boar d?

COW SSIONER M TTEN | think we can note
M. Geen's objection and go on.

CHAIRMAN (R FFI S: M. Brown, cross
exam nati on?

VR BROM Ms. WIllians, | want you to
kind of anplify your testinony. You went into the
basenent of this building and saw auto repair going
on, correct?

M5. WLLIAMS: Yes.

MR BROM How many service bays were
there present in the garage of this building?

M5. WLLIAVG: | can't recall exactly.

MR BROMN:. Mre than 10?

MB. WLLI AVS: [''m not sure, but | would
not say nore than 10.

VR,  BROM Ckay. Wre they actively
di ssenbling cars? Wre there pieces of cars?

MR DAMVARI : Qbj ecti on. He's | eadi ng.
He's coaching her in terns of what she --

CHAI RVAN GRIFFI'S:  There is testinony that
she made a physical observation of the site. There
was testinony that went to what was happening there.
| don't see any reason to not allow the question of

exploring. First of all, there was a question of how
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many enpl oyees were there, how many cars.

MR, DAMARI: Sure, but he is suggesting an
answer to her by saying were they dissenbling cars?

CHAIRVAN GRIFFI'S: | can appreciate that.
M. Brown, do you want to start nore generally about
the activity that was taking place that was observed?

MR BROM:  Well, were there cars in the
state of being disassenbled? | nean, were there
pi eces of cars separated fromthe main part?

CHAl RVAN QRI FFI S: Wiat was the state of
the cars that you observed when you were on the site?

MS. WLLIAVMS: There were several cars on
hydraulic lifts up in the air wth fluids being
drai ned out of them and being put in them

CHAI RVAN GRIFFI'S:  Was there anything el se
observed in terns of dealing wth the cars when they
were on the lift or off alift?

M5. WLLIAVMS: That was ny observati on.

MR BROMN: Wre there people working on
t hose cars?

M5. WLLIAMS: Yes.

MR BROMW: They weren't just in the state
of dissenbled? There were people actually actively
wor ki ng on the cars?

M5. WLLIAMS: Yes.
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MR BROMAN: Ckay. Let nme read you a

definition, and I would ask if this conports w th what
you saw at the site, Garage repair.

CHAIRVAN (RIFFIS: M. Brown, what are you
r eadi ng?

MR BROM: | amreading the definition of
repair garage fromthe Zoning Regulations. M. Damari
was kind enough to raise that issue, and | thought it
would be fair enough iif | could read her the
definition, and | think ask her whether that conports
with what she was seeing at the site. It has been
rai sed on cross examnation, and | think | amentitled
toraise it innmy cross or in his redirect.

MR DAMARI: She has already testified as
to what she saw consistently on two occasi ons.

MR BROM: But you asked her to nake a
conclusion as far as the definition.

MR DAMARI: No, | just --

MR BROM: You did ask her to make a
conclusion as to the definition of repair garage
wi t hout providing her the definition, so | would Iike
to --

CHAI RMAN &I FFI S: The question was
directly do you know what the definition of auto

repair is, and she said no. So you're going to read
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her it, and see if it actually goes to what was
happeni ng there. M. Etherly, do you have a comment
on that?

BOARD MEMBER ETHERLY: M/ inclination is
to perhaps kind of stay away from that. | think
you're getting towards an area of expertise that M.
Willians, in all due respect, it's kind of outside her
scope. That would perhaps be ny suggestion, M.
Chai r.

MR. DAMARI: Beyond that, she was asked on
two occasions what she saw, and she gave perfectly
consistent testinony and this would, in effect, just
say oh, did you al so see this?

MR BROM: | think it would help the
Board and help the wtness and indicate that her
testinony is consistent with the definition of repair
garage, so | think it would be helpful. It's a 15
word definition.

CHAI RVAN GRI FFI'S: Ckay.

MR BROM: If | could read it. "Garage,
repair: A building or other structure or part of a
building or structure with facilities for the repair
of notor vehicles, including body and fender repair,
pai nting, rebuilding, reconditioning, upholstering,

equi pping or other notor vehicle rmaintenance or
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Is there anything in that definition that

woul d be inconsistent with what you saw at the site

t he day you visited?

M5. WLLIAVS: No.

MR BROM: Ckay. That's it.

CHAl RVAN GRI FFI S: Any other questi
M. Brown?

MR BROMN: No, |'m done.

CHAIRVAN GRIFFI'S:  Ckay. M. Bardin?

ons,

MR BARDIN. No questions, M. Chairman.

CHAl RVAN GRI FFI S: Ckay. M. Geen,

W t ness.

next

MR GREEN. Thank you. M. Anthony Hooks.

CHAl RVAN &Rl FFI S: M. Geen, are
usi ng the phot ographs submtted with this w tness?

MR GREEN. | certainly am Your Honor.

CHAI RVAN GRI FFI'S:  Ckay.

MR GREEN. M. Chairnman, excuse ne.

CHAl RVAN GRI FFI S: M. Damari has
copi es.

MR DAMAR : Vell, | now have -- |

them now that she's off the stand.

you

t he

have

CHAIRVAN (RIFFI'S:  They weren't related to

t hat w t ness.
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MR DAMARI: They weren't?

MR BROM: She didn't testify to those.

MR DAMARI: Ckay.

CHAIRVAN CGRIFFI'S:  Ckay. M. Geen?

MR GREEN | am happy to see that you
have col or geography here.

MR HOOKS: Thank you, sir.

MR GREEN: Are we ready to proceed, M.
Chai r man?

CHAI RVAN GRI FFI'S:  Absol utel y.

MR GREEN Thank you. Sir, for the
record, will you, please, state your full nane?

MR, HOOKS:. Ant hony Hooks.

MR GREEN. And by whom are you enpl oyed?

MR HOCOKS: The Departnent of Consuner and
Regul atory Affairs.

MR, GREEN: I n what capacity?

MR HOOKS: Conpliance and I nvestigation.

MR GREEN: Again, can you tell us what an
investigator normally does?

MR HOCKS: | nvestigators, we checked
unlicensed business activities and we work on
conpl ai nts.

MR GREEN: | see. Wth regard to 4221

Connecticut Avenue, N W, what occasioned you to go

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

there, sir?

MR, HOOKS:. | received a conplaint.

299

MR GREEN: Now, are you assigned to any

specific unit in the Ofice of Conpliance, Wights and

Measur es?

HOOKS:  Yes.

2 3 3

HOOKS: The Auto Repair Unit.

GREEN:  And what unit is that, sir?

MR GREEN: Auto repair? So it's your

function to do what, sir?

MR HOOKS: | receive the mpjority of all

the unlicensed auto repair conplaints.
MR GREEN And was this one
conplaint, sir?

MR HOOKS: Yes.

such

MR GREEN And have you been to 4221

Connecti cut Avenue, N.W, on nore than one occasi on?

MR HOOKS: Yes.

MR GREEN Wen was the first tinme you

went there, sir?

MR HOOKS: The first tine was sonetine in

1999.

MR GREEN And when you went there the

first tinme in 1999, what, if anything, did you

observe?
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MR HOOKS: The first tine | observed down

in the lower garage, there were a nunerous anount of
vehicles in various states of repair, and why | say
that is because | spoke to several of the nechanics.
And at that tinme, it was maybe four or nore nechanics,
and while observing vehicles, sone of them had their
tires off, having brake jobs done and actually, | did
observe one having the notor taken out.

MR GREEN. The notor taken out?

MR, HOOKS: Yes, and also | observed, you
know, buckets of oil

MR GREEN And after this initial
visitation, what, iIf any, action did you take
resulting fromthat?

MR HOOKS: At that tinme, the business was
unl i censed. Their notor vehicle repair |icense was
expired.

MR GREEN Did there come a tinme, sir,
when you went back?

MR HOCKS: Yes, that was in 2002,
January.

MR GREEN:  Yes.

MR HOOKS: |If | amnot m staken.

MR, GREEN Wuld it be nore precise to

say January 3?2 Would that be proper?
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MR HOOKS: Yes.

MR, GREEN. And at that date, what did you
observe, sir?

MR HOCKS: At that date and tine, |
observed again a nunerous anount of vehicles on lifts
again and having auto repairs conducted on them and
again, there were several enployees on the |ocation
at that tine.

MR CGREEN: Drecting your attention to

May of 2002, did you have occasion to go there on that

day, sir?

MR HOOKS: Yes.

MR, GREEN. And what, if anything, did you
observe?

MR HOOKS: M/ observation was the sane as
| ast .

MR, GREEN. That is auto engine repair?

MR HOOKS: Yes.

MR GREEN. Cars on lifts?

MR HOCKS: Yes, and there was one,
particularly, it was an Asian gentleman. | spoke with
him and he stated -- | asked what type of repair was
he doing to a -- | don't recall actually what Kkind of
car it was, but he stated -- his remark was he was

conducting doing a timng chain.
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MR GREEN. A timng chain?

MR HOOKS: Yes.

MR GREEN: Does that have anything to do
with engine repair, sir?

MR HOOKS: Yes.

MR, GREEN: Does that have anything to do
with significant engine repair, sir?

MR DAMVARI : I''m going to object. I am
al so going to object on the basis that this whole line
of questioning is calling for hearsay.

CHAl RVAN (RI FFI' S:  Hear say?

MR DAMARI: Yes, hearsay. It's an out of
court statenent. M. Hooks is testifying as to what
sonmeone else told him and that is hearsay. It's an
out of court statement being submitted for its own
t ruth.

CHAl RVAN Rl FFI S: Yes, | understand the
definition, but it goes to his observation and how he
established his observation and initial statenent.

MR DAMARI: Well, he can testify. He can
testify as to what he observed, but he can't testify
as to what soneone else told him

MR GREEN. M. Chairman, even if we were
in a court, and of course we're not, we're at the

Board of Zoni ng.
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CHAl RVAN CGRI FFI'S:  Thank goodness.

MR GREEN: This gentleman is a seasoned
and experienced investigator for the people of the
District of Colunbia, and it's a standard to allow an
investigator to report what he did in the course of
i nvestigating, whom he tal ked to, what he | earned from
the person. Counsel for Kuri Brothers can bring

anybody from Kuri Brothers --

CHAI RVAN GRIFFI'S: | under st and.

MR GREEN. -- to dispute that if he wants
to.

CHAl RVAN GRI FFI S: | under st and. M.

Hooks, for just a quick clarification, you just
indicated that you conducted a conversation wth
sonmeone in the garage about timng that was done.
What was it that you said that he had indicated he was
doi ng?

MR HOOKS. He was changing the tim ng.

CHAl RVAN @RI FFI S: Changing the timng?
Do you know what that is?

MR HOOKS: Yes, that's -- it's the belt
t hat operates the whole vehicle actually.

CHAl RVAN GRI FFI'S:  Yes.

MR, HOOKS: And you have to go into -- you

have to tear off the top half of the engine to get to
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CHAI RVAN CGRI FFI S:  Ckay.

MR HOOKS: You can't just lift the hood
off and take it off.

CHAl RVAN GRI FFI S: Is that the activity
you observed happeni ng?

MR HOOKS: Yes.

CHAI RVAN GRI FFI'S:  (kay. Let's continue.

MR GREEN: Sir, that is not the only
activity you observed, was it?

MR HOOKS: No.

MR GREEN. Whiat el se did you observe?

MR HOOKS: Again, | observed brakes being
changed, exhaust systens. To ny know edge, | guess he
was maybe changing a clanp on an exhaust system I
really can't say if he was taking it down or, you
know, installing a whole new exhaust system but he
was -- sonehow, he was doing something wth the
exhaust, oil being changed, antifreeze being drai ned.

MR GREEN Dd you notice any engine

parts about the area?

MR HOCKS: | observed a transm ssion on
the ground. Actual engine parts, | can't say if there
were actual engine parts, but | did observe a

transm ssion on the ground.
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MR GREEN. Did you have occasion to take

pictures, sir?

MR HOOKS: Yes.

MR GREEN Do you recall when that
happened?

MR, HOOKS: They were different, they were
di fferent dates.

MR GREEN. | see.

CHAI RVAN GRI FFI S: Are these the correct
dat es? Are you talking and referring to these
phot ogr aphs?

MR HOOKS: Yes, one was in March

CHAl RVAN Rl FFI S: Ckay. Do you know if
the dates are roughly correct that are shown in the
phot ogr aphs?

MR HOOKS: Yes.

CHAI RVAN GRI FFI S: | have 3/1/02, 3/1/02,
so it's basically in 2002? One is Novenber 1, 20027

MR HOCOKS: Yes.

CHAIRVAN GRIFFI'S:  One is Decenber 5, '02,
so that's roughly the nonth and year, correct?

MR HOOKS: Yes.

CHAI RVAN GRI FFI'S:  (kay.

BOARD MEMBER ETHERLY: Actual |y, M.

Chair, just to be clear, | think this is one of the --
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well, 1 don't want to hypothesize, but | think the
dates get transposed on these pictures. So in
actuality, | think the appropriate date would be

January 3, 2002.

CHAIRVAN (RIFFIS: Okay. | wite ny dates
day, nonth and year.

BOARD MEMBER ETHERLY: And then --

CHAl RVAN GRI FFI S: But we got the right
year when generally taken. Ckay. Thank you for that
clarification. Cood.

MR GREEN: So this exhibit was taken by
you, is that not right?

MR HOOKS: Yes.

MR GREEN. Can you tell us, please, let's
start with the one at the very top, what does that
show?

MR HOCKS: Those are three cars that were
stored. | asked the gentlenman that was working there.

He stated that those cars were just being stored
there, being parked there, but they weren't having any
work done to them They were over in the far left
hand cor ner.

MR GREEN | see. The mddle picture,
what does that show?

MR HOOKS: That was a car that was up on

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

307

a lift having work. What work was being perforned on
it, at that tinme, | don't know.

MR GREEN: The bottom picture?

MR HOOKS: Another vehicle with the hood
up, also was in the process of having work, at the
time.

MR GREEN. Second page, top?

MR HOOKS: That's a picture of vehicles.
As soon as you cone down to the garage and nake the
right hand turn, those are the lifts that were right
there on the right hand side or the left hand side,
dependi ng on which way you're standing. That also was
having repairs or waiting to have repairs.

MR GREEN The mddle picture, second
page?

MR HOCKS: This is the Asian guy that |
spoke with who made a statenent that he was doing the
timng chain, changing a timng belt.

MR CGREEN. Is there a difference between
a timng chain and a timng belt, sir?

MR HOOKS: Yes, it's the sane thing, but
a timng chain is on older vehicles, and the newer
cars have timng belts.

MR, GREEN. Second page, bottom picture?

MR HOOKS: That's a picture from another
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angle of the BMNthat was up on the lift.

MR, GREEN: Third page, top picture?

MR HOOKS: The top picture is the entry,
the gate, the lift up gate, roll up door to the
gar age.

MR, GREEN. Third page, m ddl e picture?

MR HOOKS: That's the door that they can
wal k down right beside the garage. That's the door
that | had to enter from

MR, GREEN: Third page, bottom picture?

MR HOOKS: A bucket of oil and an oil pan
used to change oil, and also a lift, a hand lift.

MR, GREEN. Fourth page, top picture?

MR HOOKS: Anot her vehicle up on a lift
with the hood up

MR GREEN. Fourth page, bottom picture?

MR, HOOKS: Sane thing, another vehicle on
alift.

MR GREEN: Do you recall how many lifts
there were, sir?

MR HOOKS: | think it was nine or 10. It
was no nore than 10, because | think it was five on
the left hand side and three or four on the opposite
si de.

MR GREEN. Wiat is the purpose of a lift?
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MR HOOKS: To put the vehicle on and Iift

and lift wup, so you can stand, stand up, stand
strai ght up and work underneath the car w thout |aying
down.

MR GREEN Is this sonething that's found
in a garage, sir?

MR HOOKS: Yes.

MR CGREEN. Did there conme a tinme when you
had an opportunity to observe work orders?

MR HOOKS: Yes, | did.

MR GREEN. May | approach?

CHAl RVAN GRI FFI S: Let's do it. Thank
you.

MR DAVARI : Wl |, sane objection.
Haven't heard about it or seen it until today. | wll
say it before it's formally introduced just in case |
forget, but | would like to state ny objection for the
record.

CHAl RVAN QRI FFI S: So not ed. Have you
reviewed it, M. Damari? M. Geen, what is this?

MR GREEN. | amgoing to have M. --

CHAIRVAN GRIFFI'S:  Actual ly, why don't you
tell me. What is it?

MR CGREEN These are work orders and

charges for work orders to custoners at the |ocation
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i n question.

CHAI RVAN GRI FFI S: Ckay. M. Damari, is
t hat under st ood?

MR DAVARI: | understand that.

CHAl RVAN GRI FFI'S: Ckay.

MR, DAMARI: | have no objection as to the
-- | wouldn't have had an objection had | known that
this would be introduced, had | had sone notice that
t hese docunents woul d be introduced.

BOARD MEMBER ETHERLY: vell, if | could,
M. Chairman, | nean, it's a mnor issue, but an
important one. M. Geen, through your exam nation of
M. Hooks, it will be or it is M. Hooks' testinony
that he obtained these work orders on site at the
subj ect property.

MR GREEN. That's correct, M. Etherly.

BOARD MEMBER ETHERLY: And ny only concern
is, and this is not taking issue with the veracity of
your witness or your veracity, M. Hooks, but just so
it's being offered as a docunent that was prepared on
site by the appell ant?

MR GREEN. That's correct.

MR DAMARI : And again, | could assert
objections, very evidentiary objections. ["'m not
going to substantively -- but nmy problemis | had no
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way of preparing for this.

MR, GREEN. May | continue, M. Chairnman?

CHAl RVAN GRI FFI S: Actual ly, 1'm del ayi ng
it alittle bit, because you didn't provide copies for
the entire Board. So if we're going into this, then I
am maki ng copies, so that they can see it.

COW SSI ONER M TTEN: M. Chairman, just
perhaps so that we don't have, you know, repeated
objections on various parts, because we know that we
are proceeding and there are things that the appellee
objects to that M. Damari wants to put in, and there
are things that M. Damari wants to put in or that M.
Geen wants to put in that M. Damari objects to and
so forth, and what | would like to suggest is when we
concl ude today, that anyone who objected to non tinely
filing of sonme piece of evidence could request from
the Board either an opportunity to submt an
additional statenment, an opportunity to «call an
additional wtness or sonething to correct any
prej udi ce that m ght be created.

| think the Chair was correct in wanting
to proceed today, because we have had numrerous del ays,
and so, you know, we can give additional time for the
record to be open or whatever it is. But all of this

can be accomvodated and we can continue to nove
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forward. So | just don't want to | eave the inpression
that if there is a significant prejudice created, that
we won't seek to renedy it.

MR DAMARI : The only problem with that,
it does frustrate ny ability to cross exam ne. I

mean, it's one thing to present another w tness, but |

am frustrated, because |I'm having to assimlate a
docunent and then cross exam ne imediately. It does
prejudice ne to sone extent. Al though, | <certainly

appreciate your wllingness to provide ne with the
opportunity to present rebuttal evidence.

CHAI RVAN GRI FFI S:  Good.

BOARD MEMBER ETHERLY: And, M. Chair, M.
Mtten had to run on ahead, but, you know, | wll just
definitely say it. | nean, you know, you knew it was
reasonable to expect what you were going to get hit
with wal king through that door, and | don't think to
the extent that you |ook at the evidence that's being
offered, | don't think it's a surprise to note that
you would have had sone pictures or at |east sone
testinony offered to what's going on at the subject
property.

So Ms. Mtten's coment, | think, is a
very good one and | think she is stating what is on

all of our mnds, but just for the record, | nean, |

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

313

think the prejudice |level here is not high enough to
get nost of these objections across the board. If we
were in a court of law, they would just, you know, as
far as |1'm concerned, they would just be straight
overrul ed across the board, because | think, you know,
you knew what was com ng.

MR DAMARI: Ch, | strenuously disagree.

BOARD MEMBER ETHERLY: Wel| --

MR DAMARI: But, you know, | am not going
to be argunentative, you know.

BOARD MEMBER ETHERLY: Cay. Thank you,
M. Chair.

CHAI RVAN GRI FFI'S: Thank you. M. G een,
let's continue.

MR GREEN Thank you, Your Honor, M.
Chairman. |1'mgoing to show you what's been narked as
an exhi bit and we have been discussing it.

Can you tell me what that is, please?

MR HOOKS: These are the repair orders.

MR GREEN. Repair orders?

MR HOOKS: Yes.

MR GREEN: And what is the purpose of
repair order?

MR HOOKS: Wen you bring your vehicle in

and you state on it what was wong with it, what you
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think the problemis. Then, of course, they will take
the vehicle and analyze that situation and type
everything on the conputer and give you a receipt for
it wwth the price.

MR GREEN: Wth the price? And these
repair orders are fromwhere, sir?

MR HOCKS: From 4221 Connecticut Avenue,
N W

MR GREEN: And how did you obtain them
sir?

MR HOOKS: | obtained these actua
recei pts here fromGChris Kuri.

MR GREEN. Chris Kuri?

MR HOOKS: Yes.

MR GREEN Wul d that be a Christopher
Kuri, sir?

CHAI RVAN GRI FFI S: Let's get right to it,
huh? Ask the question.

MR GREEN.  Well, | would like the court
to take note that M. Christopher Kuri was listed in
the appellant's prehearing information report pursuant
to the Board of Zoning Adjustnment's Rules of Practice
and Procedure 3112.10 as a W tness.

MR DAMARI: And that's all well and good,

but I don't think that obligates me to call him
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MR GREEN. Well, | disagree.

VR,  DAMARI : | nean, everyone knows who
Chri st opher Kuri is.

CHAIRVAN  GRIFFI S Yes, I don't
understand. Wat are we doing, M. Geen?

MR GREEN Vell, | just want the
authenticity and the veracity of ny wtness, which was
called into question, at one point --

MR DAMARI: Ch, no, no, no, |'"'mnot --

BOARD MEMBER ETHERLY: | nean, the easiest
way to get past this, M. Chairman, notw thstandi ng
M. Damari's objection, which I think probably if we
were in a court of law, this mght be a very good
place, but what you're getting at is M. Hooks
obtai ned these work orders via was it a request made
directly to --

MR GREEN They were not obtained via

nonos. | want you to understand that.
BOARD VEMBER ETHERLY: Under st ood,
under st ood. [f I may, M. Chairman, did you observe

these work orders on a desk or on a table at the
facility?

MR HOOKS: No, at the particular tine,
what | did was | asked them what type of work was he

doing, what type of work was being done to the
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vehicles downstairs, and really he gave nme a very
short answer. So then | asked himin return well, |et
ne have the receipts for each vehicle that is
downstairs, at that particular time, and he printed
out everything that had came in that day.

BOARD MEMBER ETHERLY: And this is the
printout that you --

MR HOOKS: Exactly, yes.

BOARD MEMBER ETHERLY: Ckay. Thank vyou,
M. Chair.

CHAI RVAN GRI FFI S: So this is wrk? Are
you calling repair orders for the single day that you
were observing the facility?

MR HOOKS: At that particular tine, he
gave ne -- he printed out all the receipts that if |
was there at 2:00, he printed out everything from when
he opened at 9:00, from 9:00 to 2:00, all the work
orders that he had from9:00 until 2:00.

CHAl RVAN @RI FFI S: | see. And is this
conmmon practice for you when doing observations at a
level? | am not saying you're doing it everywhere,
but at a level of investigation that you often do
t hi s?

MR, HOOKS:. It depends on the situation.

CHAI RVAN (Rl FFI S: Yes. Have you ever
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done this before?

MR HOOKS: Yes.

CHAIRVAN GRIFFI'S:  kay. M. Geen?

MR GREEN Yes. Based on your experience
as an investigator, how would you characterize this
establ i shnent that you went to, sir?

MR HOOKS: As an auto repair deal ership.

MR GREEN And how many repair garages
have you been to during the course of your experience,
sir, would you say?

MR HOOKS: Actually, | can't answer that.
| mean, too many to |ist.

MR GREEN. Al right, sir.

CHAIRVAN GRIFFIS: Is it over 100?

MR HOOKS: Yes.

MR GREEN. So in other words, you know a
repair garage when you see one. Is that not right,
sir?

MR HOOKS: Yes.

CHAl RVAN Rl FFI S: I nteresting question,
M. Geen. Next?

MR GREEN During the course of your
investigation, sir, did you observe any autonotive
sal es or any autonobiles posted for sale?

MR HOOKS: No, | did not.
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MR CGREEN During the course of vyour

i nvestigation, sir, was there an autonotive deal ership
sign at all listed at this facility?

MR HOOKS: Yes.

MR GREEN. There was? Were, sir?

MR, HOCKS: It was posted on the back of
the building. It's, what do you call that, a trailer
on the back side of the buil ding.

MR GREEN. A trailer?

MR HOOKS: Yes.

MR GREEN. And what was the nane of the
deal er shi p?

MR HOOKS: That | don't renenber right
now. | don't know.

MR GREEN. Ws there a license to be an
aut onoti ve deal er?

VR DAMARI : oj ection, Your Honor. He
hasn't established a foundation for that question,
first of all.

CHAIRVAN GRIFFIS: It's his w tness.

MR DAMVARI : Yes, but he doesn't work at
the licensing branch, for exanple, so there hasn't
been a foundation to establish that he would know
whet her there is a |icense.

COW SSIONER M TTEN.  Well, can't he just
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say he doesn't know t hen?

MR DAMARI: |I'Il withdraw ny --

COW SSIONER M TTEN: | nean, he testified
that he saw a sign, and now, M. Geen is just
following up onit.

CHAIRVAN CGRIFFI'S:  Yes. M. Hooks?

MR HOOKS: Could you repeat the question
again, M. Geen?

CHAIRVMAN GRIFFI'S: M. Geen?

MR GREEN. Well, you stated earlier that
as an investigator, you get involved in unlicensed
activities. Does that involve autonotive deal ers who
are unlicensed, sir?

MR HOOKS: Yes.

MR GREEN. And during the course of your
i nvestigations, you indicated -- rather during the
course of your testinony, you indicated that you
observed an autonotive dealer in a trailer or
sonet hi ng?

MR HOOKS: | observed a sign.

MR GREEN. A sign?

MR HOCKS: A sign in the w ndow of a
trailer.

MR GREEN. O a trailer? Dd you do any

further investigation as to whether or not it was a
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deal er shi p?

MR HOCKS: No, | did not, not for the
deal ershi p, no.

MR GREEN Did you do any kind of
investigation relative to the trailer, sir?

MR HOOKS: No, | did not.

MR GREEN. Al right. | don't have any
ot her questi ons.

CHAI RVAN GRI FFI S: Ckay. M. Hooks, you
described this as an auto repair deal ershinp.

MR HOOKS: Yes.

CHAI RVAN GRI FFI'S: Way?

MR HOOKS: Well, ny definition --

CHAI RVAN GRI FFI S: Qutside of the auto
repair, which we had great testinony on, where did the
deal ership conme fronf

MR DAMARI: That's the sign.

MR HOCKS: Vell, ny definition for
deal ership, | nean, they're doing it for profit.

CHAIRVAN GRIFFIS: So that's attendant to,
that has all got to do with the repair operation
that's goi ng on?

MR HOOKS: It's the sane thing, yes.

CHAl RMAN GRI FFI S: So a dealership is

al nost anal ogous to business to you?
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MR HOOKS: Yes, exactly.

CHAl RVMAN GRI FFI S: I am correct in ny
under st andi ng?

MR HOOKS: Yes.

CHAI RVAN GRI FFI'S: Ckay.

BOARD MEMBER ETHERLY: Could you speak a
little nmore to the sign that you observed, because |
ama little confused about that?

MR, HOCOKS: The sign for the wused car
deal er?

BOARD MEMBER ETHERLY: On the trailer at
the rear of the property. Can you recall, you know,
if you could describe what you saw to the best of your
recol | ection?

MR HOOKS: It was a sign. Wat the nane
of the dealership was, | don't recall, and actually I
wal ked back there to the rear of the building with M.
Kuri, with M. Chris Kuri, and the statenent that he
made that the dealership is no longer in business
right now. That was the used car deal ership and that
was the end of it. | didn't see any cars offered for
sale or anything like that. M issue was again, | was
there for the auto repair.

BOARD MEMBER ETHERLY: Ckay.

MR HOOKS: And we went back after he |eft
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t here, because he said he was going to get the |icense
for this repair shop that was downstairs in the
garage, which he never produced.

BOARD MEMBER ETHERLY: But the sign you
observed, staying away from the statenents that you
heard from M. Kuri, the sign that you observed, did
it say vehicles for sale or, | nean, | amjust trying
to get a sense of what you saw?

MR HOOKS: No.

BOARD MEMBER ETHERLY: But it created sone
type of inpression in your mnd that there was a
deal ershi p function there?

MR HOCKS: Yes, it was. It had been
there before, yes, to ny know edge, yes.

BOARD MEMBER ETHERLY: Ckay.

MR HOCKS: He stated that it was no
| onger in business.

BOARD MEMBER ETHERLY: Cay. Thank you,
M. Chair.

CHAI RVAN GRIFFI'S:  Any ot her questions of
M. Hooks?

COW SSIONER M TTEN: M. Chai rman?

CHAIRVAN GRIFFI'S:  Yes, Ms. Mtten?

COW SSI ONER M TTEN: M. Hooks, when M.

Green was taking you through the visits that you had
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to the property and you started with the first visit
in 1999, one of the things that you said, and | just
want to be clear that | understood what you neant, you
had said that, at the tine of your first visit, the
notor vehicle repair |icense was expired.

Was that sonething different than their
Certificate of QCccupancy?

MR HOOKS: Yes.

COMM SSI ONER M TTEN: What is the notor
vehicle repair |icense?

MR HOOKS: A notor vehicle repair |license
is what you -- for that particular business, auto
repair, you have to obtain that after you get an
Qccupancy Certificate, occupancy pernmt, to operate
t hat business fromthat |ocation.

COW SSIONER M TTEN:  Ckay. And do you do
conpliance investigations for those types of |icenses,
as well as Certificate of Qccupancy?

MR HOOKS: Yes.

COW SSI ONER M TTEN: Can you tell the
Board whether or not an establishnment that would be
functioning as an establishment that would sel
aut onobi | e accessories, including the installation of
accessories, would be required to have a notor vehicle
repair |icense?
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MR HOCKS: Coul d you define accessories

for ne?

COW SSI ONER M TTEN: | can give you ny
definition of accessories.

MR HOOKS: kay.

COW SSI ONER M TTEN: I[t's not defined in
the ordinance, but things I|ike, you know, Ilights,
headl i ghts, mats, maybe mrrors, outside mrrors, the
ki nds of things you go to Trak Auto for, | guess.

CHAI RVAN GRI FFI S: The blinking lights on
your license plate. | like those.

COW SSI ONER M TTEN: Do you happen to
know whet her or not that would require a notor vehicle
repair |icense?

MR HOCKS: You said selling and to
install?

COW SSIONER M TTEN:  And the installation
of the accessories that you would buy on site.

MR HOOKS: New or used parts?

COW SSIONER M TTEN:  Let's say new.

MR HOOKS: Yes.

COW SSI ONER M TTEN: It would require
that |icense?

MR HOOKS: Yes.

COW SSIONER M TTEN.  Ckay. And the work
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orders that M. Kuri gave you that we have in the
record now, at least for that day, are the activities
that are listed on those work orders consistent wth
the activities that you observed being conducted in
the facility?

MR, HOCKS: Are you asking nme for what |
observed, do these receipts nmatch what | observed?

COW SSIONER M TTEN  Right. | nean, the
things that are listed are testing the cooling system
changing the oil and the filter, you know doing
something with the timng, doing sonmething with the
t ransm ssi on. Is that generally consistent wth what
you saw goi ng on?

MR HOCKS: Sone of them yes. | didn't
see a receipt in there actually for the timng belt,
no, but other jobs that | observed, yes.

COMM SSI ONER M TTEN: Ckay. | thought
t here was one.

CHAIRVAN CRIFFIS: There was one. It's E
on that page 3.

COM SSIONER M TTEN: Ri ght, check
replacing timng belt, sonething to do with the crank
seal and --

CHAI RVAN Rl FFI S: T-belt tension or
timng belt, check replacing timng belt, timng belt
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t ensi oner.

COW SSIONER M TTEN:  Ri ght.

MR HOOKS: But that particular one, |
asked him about that and | do recall asking him about
that. He just said that they were checking it. They
were not doing anything to it, because an actual
timng job will cost you over $200.

COW SSIONER M TTEN: | see. Ckay. kay.

But in general, not any specific activity maybe, but
in general, these work orders represent what you
observed at the property?

MR HOOKS: Yes.

COW SSI ONER M TTEN:  Ckay.

CHAI RVAN GRI FFI S: Any other questions
fromthe Board? Good. M. Damari?

MR DAMARI : Yes.

CHAIRVAN (RIFFIS: M. Geen?

MR GREEN. Yes, may | follow on, please?

CHAIRVAN GRIFFI'S:  Actual ly, why don't you
redirect after all the cross examnation unless it's
absolutely --

MR GREEN. | thought that I mght get an
opportunity since M. Mtten opened up certain
guestions and i ssues.

CHAIRVMAN GRIFFIS: Let's get it all.
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MR CGREEN | just wanted to clarify.
That's all.

CHAIRVAN GRIFFI'S:  That's good. No, hold
your clarification. Let's get it all out there,

because there nmay be nore.

MR DAMARI: | mght be able to streamine
this. | know this is a bit unusual. M. Geen, are
you intending on calling M. Bello as a witness |ike
you indicate on your wtness list, because if so, |
can stream ine ny cross exam nation.

CHAIRVMAN GRIFFIS: | would say proceed as
you would intend with M. Hooks.

VMR DANARI : As | intend to do with M.
Hooks?  (Ckay. M. Hooks, you indicate that back in
1999, you visited the prem ses and you saw aut onobil es
in various states of repair, brake jobs done, tires
off, etcetera?

MR HOOKS: Yes.

MR DAMARI: You saw that four years ago,
correct?

MR HOOKS:. Now, yes.

MR DAMARI : Dd you see? Then you
testify in May of 2002, approximately a year ago, you
said you saw a timng chain being changed, brakes

bei ng changed, oil being changed and antifreeze being
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changed. |Is that correct?
MR HOOKS: Yes.
MR DAMARI : Does that fairly represent

t he substance of what you saw?

=

HOOKS:  Yes.

2

DAMVARI : Dd you see any fender or
body repair?

HOOKS: Fender or body repair?

DAVARI :  Yes.

HOOKS:  No.

2 % 3 3

DAVARI :  Any uphol stery, anything like
t hat ?

MR HOOKS: No.

MR DAMARI : Now, as an investigator,
would it be fair to say that you need to have sone
famliarity with the legal, the regulations in the
DCVR?

MR HOOKS: Wiat do you nean?

MR DAVARI : Wll, yes, that was a poor
qguesti on.

MR GREEN. Yes, it was.

CHAI RMAN GRI FFI S:  kay, M. Geen.

MR DAMARI: As an investigator, your job
is not only to visit prem ses and observe what's goi ng

on there. You have to make an assessnent as to
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whether a particular premses' activities are |egal or
not ? In other words, you have to know what 1is
permtted.

You have to conpare what is being done
with what the Certificate of COccupancy says, and then
at least have sone famliarity with what is permtted
within a particular Certificate of GCccupancy to
determ ne whether what is being done is outside the
scope of the Certificate of Qccupancy?

CHAl RVAN &Rl FFI S: Is that true, M.
Hooks?

MR HOOKS: Could you repeat that question
agai n?

MR GREEN Your Honor, |I'm going to
object to the form

MR HOCKS: Because it doesn't really
relate to ne.

MR GREEN: | would ask that he state it

in a nmuch cogent and conci se way.

MR DAMARI : | think the last nethod was
cogent .

CHAI RMAN GRI FFI S: |  thought it went
fairly well. M. Damari, | am going to rephrase it

for you though.

MR DAMARI: Fair enough

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

330
CHAl RVAN QRI FFI S: And you can object if

it doesn't work for you. I don't want to ask
guestions that you're not intending. M. Hooks, when
observing a situation such as this, auto repair is
what your specialty is, do you render a judgnent
whet her that is in conpliance or not?

MR HOOKS: The conpliance issue, yes, and
conpliance neaning as far as the licensing issue, not
if it is a zoning. | don't -- zoning is out of ny
hands.

CHAI RVAN GRI FFI S Ckay.

MR HOCKS: Al I do is the licensing
part.

CHAI RVAN CRI FFI S: And what establishes
your rule or test for whether the license is in

conpliance or not? Is it the expiration date on the
posted |icense?

MR HOOKS:. Exactly.

CHAI RVAN GRI FFI'S:  Anyt hing el se?

MR HOCKS: And as far as the occupancy
permt, if he is doing auto repair, and the occupancy
permt does not state that he is doing auto repair.

CHAl RVAN (Rl FFI S: How woul d you know if
he is doing auto repair or not?

MR HOOKS: If | observe auto repair being

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

331

conducted and the occupancy permt does not state he
is doing auto repair.

CHAl RVAN GRI FFI S: And where does your
under st andi ng of what auto repair is cone fron®

MR HOOKS: Are you asking me what is ny
definition?

CHAl RVAN GRI FFI S: Yes, where do you get
your definition or activity that relates to auto
repair?

MR HOCKS: My definition of auto repair
is what | see each and every day, engine repair,
engi ne work being done, tune-ups, brake jobs, exhaust
| obs, body repair, uphol stery, al | t hat falls
underneath of auto repair, and it requires a notor
vehicle repair license.

CHAl RVAN GRI FFI S: Let ne understand the
|arger world of the process. You get a conplaint from
sonebody and calls DCRA and says there is an auto
repair shop next to ny house. Can you cone
investigate? You go down to nake observations. You
go back to DCRA and what happens?

MR HOOKS: Well, first what | do is | go
there to check and see if they have a business |icense
and an occupancy permt.

CHAl RVAN QRI FFI S: Ckay. So you check
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| i censes?
MR HOOKS: And then | observe to see what

type of business is being conducted from that

| ocati on.

CHAl RVAN GRI FFI'S: Ckay.

MR HOOKS: And once | am there and |
observe and find out what type of -- | talk to an

owner or enployee and maybe find out what type of
business is being conducted, and at the sane tine, if
they tell nme they are doing auto repair and they don't
have a license for auto repair nor an occupancy permt
for auto repair, then notice of refractions. Il will
go back to the office and I wll check the in-house
records and then a notice of refraction is witten.

CHAl RVAN QRI FFI S: And are you the one
that establishes that it's appropriate for a notice of
infraction to be witten?

MR HOCKS: Yes, and then it goes to the
next -- if I wite a notice of infraction, it goes to
ny supervi sor

CHAl RVAN GRI FFI S: | see. So there's a
further review?

MR HOOKS: VYes.

CHAI RVAN GRI FFI'S:  Qutside of you?

MR HOOKS: Yes.
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CHAIRVAN GRIFFI'S: Do you have any notion

of the difference between an auto repair or auto
repai r deal ershi p and aut onobil e service center?

MR HOOKS: Autonobile service center and
auto repair deal ership?

CHAIRVAN (RIFFI'S:  Yes. Do you know what
an autonobil e service center is?

MR HOOKS: To ny know edge, a service
center is mnor repairs, not major repairs, not engine
jobs, oil changes. Actually, | think a service
center, if I'm correct, is what Ms. Mtten stated,
doing changing light bulbs, maybe w ndshield w pers
and things like that.

CHAI RMAN GRI FFI S: That answers ny
guesti ons. M. Damari, do you have further cross
exam nati on?

VR, DAMARI : Yes, it's kind of expanding
on what you were sayi ng, Your Honor.

Are you famliar with the definition? Let
me rephrase that. Are you famliar wth the fact that
the D.C. Minicipal Regulations permt mnor repair of
tires, batteries and other auto accessories?

MR HOOKS: Am| famliar with that?

MR DAMVARI : Are you famliar wth it,

that that is the | aw?
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MR HOOKS: | have seen it, yes.
COW SSI ONER M TTEN: Permit in what
context, if you could just elaborate, M. Danari,

because your question is too broad, at |east, for ne
to understand M. Hooks' response.

CHAl RVAN (RI FFI'S: True.

MR DAMARI : Vell, for exanple, | would
have to go into prior testinony, but for exanple, at a
gasoline service station, are you famliar with the
fact that at a gasoline service station, you can
conduct mnor repairs of tires, batteries or other
aut o accessories?

MR, BROMN:  (bj ecti on.

MR HOOKS: But we're not tal king about a
gasol i ne station.

MR GREEN: |'m going to object to that,
Your Honor .

MR BROM: Well, there has been no claim
that this is a gasoline service station here at this
| ocation, so the question is irrelevant.

MR DAMARI: Well, M. Bello testified at
the | ast hearing that the kind of --

COW SSIONER M TTEN.  This is de novo and
if you are objecting to M. Hooks tal king about what a

nmechanic said on site, for you to talk about what M.
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Bello said in another hearing, | think, would be
equal | y obj ecti onabl e.

MR DAMARI: I'mjust giving a proffer as
to what the relevancy is. He is saying it's
irrelevant, and |'msaying that M. Bello testified at
a prior hearing, and | know this is not affirmative
I"mjust telling you why |I'm asking the question.

CHAl RVAN @RI FFI S: Pretty frank getting
us, anyway, | nean.

MR GREEN: M. Chairman, we're going to
strenuousl y object.

CHAI RVAN GRI FFI'S:  Ckay.

MR GREEN. | would ask that he --
MR DAMARI : | guess | won't be able to
give the proffer then. | nean, | --

MR GREEN Wiy don't you just rephrase
the question? | would ask the court to direct himto
rephrase his question.

CHAl RVAN GRI FFI S: An interesting idea.
M. Damari, what Ms. Mtten, | think, was going to is
if you can get us to where this is leading, it would
be inportant and perhaps rephrasing is, in fact, what
you need to do. In fact, | think she was even being
nore direct. |If you went to the testinony at hand on

this specific site, it nmay be very fruitful or could
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| ead to be.

MR DAVARI: Well, it wouldn't be fair for
nme to present himwth the prior testinony of soneone
el se.

CHAl RVAN Rl FFI S: But that's where |
think you should not be going anyway. Cross exam ne
his testinmony and talk about the site that he
observed. | don't think your question is outside, but
you need to phrase it, so it relates directly to what
we're dealing with today.

For instance, the first criticismI| would
have is your general question is is it allowable to
change tires? Wll, M. Mtten junped on that very

aptly, because in a residential zone it isn't, so, |

nmean, just the generality of your question. So it
appears --

VR DAMARI : Vell, you are certainly
correct with that. That is certainly correct. I
nmean, | would rephrase the question, but it may be --

et me ask you this, M. Hooks.

At any point, did vyou conduct an
i nvestigation of, shall we say, the history of the
Certificates of Cccupancy being issued to this
prem ses?

MR HOOKS: No, | did not.
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MR DAMARI: No, you did not? So you are

famliar though, | take it, with the Certificate of
Qccupancy at issue in this case? | nean, | can get
you the nunmber. It's Certificate of Cccupancy 181657.

MR GREEN. Wy don't you show it to hin®

MR DAMARI: It's 1F. It's your exhibit.

CHAI RVAN CGRI FFI'S:  Dated August 12, 19987

MR DAVARI: Correct, correct.

MR HOOKS: Yes.

MR DAMARI: Now, is it your understandi ng
that in a G2 Zone, generally, installation of certain
auto accessories is permtted?

MR HOOKS: | don't --

MR GREEN. (bjection, objection.

MR DAMARI: | amgiving --

CHAIRVAN GRIFFIS: Wat is the objection,
M. Geen?

MR GREEN: Wll, he is making reference
to a G2 Zone.

CHAl RVAN GRI FFI'S:  Ckay.

MR, GREEN. | thought we were in sonething
el se.

MR DAMARI: Well --

CHAl RMAN GRI FFI S: So your objection is

rel evancy? VW're outside or we're in a different
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zone?

MR, GREEN: It's way outside the scope of
what | --

MR DAMARI : Vll, | can get to it in a
second.

CHAI RVMAN GRI FFI'S:  That's hel pful.

MR DAMARI : | mean, let ne rephrase it.
Do you have an understanding as to whether the C3-A
Zone, the installation of autonobile accessories is
permtted?

MR HOOKS: Do | have know edge, you said?

MR DAMARI: Do you have an understandi ng
one way or the other?

MR HOOKS: | have an understanding of it,
yes, | do.

MR DAMARI : And what IS t hat

under st andi ng?

MR HOOKS: | would -- actually, that is a
zone i ssue. | can't answer that. |  have an
under st andi ng. | have seen it, but that's not -- |
don't work in zoning, so | don't know if | can give

you a correct answer or an incorrect answer.
MR DAMARI : Ckay. Now, you testified
before that your wunderstanding of an autonobile

service center permts, | think you said, that it was
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your understanding from soneone else that it permts
m nor repairs?

CHAl RVAN GRI FFI S: Are you tal king about
the question that | asked about the autonotive
service?

MR, DAMARI: Yes, yes.

CHAIRVAN CRIFFIS: He didn't use the word
repairs. He said it was nore limted in the work that
was goi ng on, and sonet hi ng about what --

MR GREEN As a matter of fact, Your
Honor, he was nore specific. He said |ike changing a
['ight bulb.

CHAI RVAN GRI FFI'S:  Right.

MR GREEN: Wndshield w pers, you know,
and he even quoted Board Menber Mtten.

COW SSIONER M TTEN:  Let's have M.

Hooks - -

CHAl RVAN GRI FFI'S:  Yes.

COW SSIONER M TTEN:  -- speak for hinself
when he is able to.

VR. DAMVARI : Wuld you have any
understanding as to what is permtted at an autonobile
service center? Well, let nme rephrase that.

Wuld you have any understanding as to

whether any repairs are permtted at an autonobile
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service center?

MR HOOKS: From what | was told and what
I read, no nmajor auto repairs are to be done
under neat h an aut onobi | e service center.

MR DAVARI: Ckay. So with that, would it
be correct to say that mnor repairs are permtted an
aut onobi | e service center?

MR GREEN M. Chairman, |I'm going to
object, and the reason |I'm going to object again, to
guote Board Menber Etherly, not to be picky, | believe
that an autonotive service center is not one of the
defined terns as the Board of Zoning Adjustnent would
have in terns of what we are dealing wth.

CHAI RMAN GRI FFI S Ckay.

MR DAMARI: Wth that --

CHAl RVAN GRI FFI S: An autonotive service
center is defined.

MR CGREEN And based on that, | believe
any questions to this wtness regarding that is
I mpr oper.

MR DAMVARI: Well --

MR GREEN: It's a statenent.

CHAl RVAN Rl FFI S: Because it's not a
defined termin DCVR | evel ?

MR GREEN: It's not a defined termof the
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Board of Zoning Adjustnment. It is not.
CHAIRVAN GRIFFI'S: Wl I, | disagree.
MR DAMARI : At the last hearing, M.

Geen testified, not testified, he stated that he was
not contesting the validity of this C of O Thei r
contention was that the use was going outside the
scope, but we have to know what the scope is in order
to get a sense of whether we're outside the scope.

MR GREEN: | submt that this is the
wong w tness for that purpose, Your Honor.

CHAIRVAN GRIFFIS:  Well, that's what we're
going to explore. | mean, | don't think the question
is outside, and | absolutely agree with M. Danmari.
W need to understand what the scope is before we
understand what's outside the scope. The other piece
is on your own submssions, if | amgetting these all

correctly, 1D is a Certificate of Cccupancy, and that

is where | got the phraseol ogy of autonobile service
center. |It's a Certificate of Cccupancy.
There was testinony. M. Hooks said he

may  not have investigated the history of the
Certificate of Cccupancy, but he talked about the
repair. You know, this isn't going to be nonunental.
And, M. Hooks, you are absolutely free to say you

don't know of a question of cross examnation, and
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that may be nore pertinent, but let's continue quickly

exploring the situation, M. Damari, and then we can
nove on.

VMR DAMARI : Sur e. I was just going to
ask. | think | am stating your imediately prior

t esti nony correctly when you say t hat your
understanding is that mjor auto repairs are not
permtted at an autonobile service center. I's that
correct?

MR HOOKS: Yes.

MR GREEN: oj ect i on. Asked and
answer ed.

CHAl RVAN GRI FFI'S:  Yes.

MR DAMARI: | amtrying to --

CHAl RVAN GRI FFI S: Yes, we're going to
keep goi ng.

MR GREEN It's been asked and answered,
Your Honor, for the record.

CHAl RVAN CRI FFI S: I know, and | have
heard it three tinmes. Let's go.

MR DAMVARI : Wth that, | wll ask the
guestion again. Hopefully, I won't get an objection.

Wuld it then be on your understanding
that mnor auto repairs are permtted at an autonobile

service center?
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MR HOOKS: You say to ny understanding
that mnor auto repairs are permtted?

MR DAMARI : Yes.
HOOKS:  No.
DAMARI :  You're saying that it's not?

HOOKS: To ny under st andi ng.

2 % 3 3

DAVARI :  That no repairs are -- so you
are saying --

MR GREEN. (njection.

MR HOOKS:. |If you define the word repair.

MR GREEN Gbj ection, objection. The
guestion has been asked and it's been answered
repeatedly, and | think that M. Hooks has spoken with
a high degree of preciseness, particularity, and I

think if you go back and forth until you get the right

answer - -

CHAI RVAN GRI FFI S:  Ckay.

MR DAMARI: No, no.

CHAl RVAN @RI FFI S: It's the issue that's
| ost here.

MR DAMARI: | asked the question

CHAIRVAN GRIFFIS: M. Damari is trying to
i nvesti gate. M. Hooks, what you are answering is

that under autonobile service center, nmajor repairs,

M. Danmari is trying to get you to see whether m nor
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fits there. The next question should be what is the
di fference.

MR DAMARI: That would have been ny next
guesti on.

CHAl RVAN GRI FFI' S: | ndeed.

MR GREEN: But he didn't ask it. Your
Honor did.

CHAl RVAN GRI FFI S: Ch, yes, but see, |I'm
allowed to ask anything | want.

MR GREEN. Sure.

CHAl RVAN GRI FFI S: Let's go right to it.
You set up that paraneter, M. Hooks, of saying no
maj or repairs. Is there a difference in your mnd?
Can you define what a mnor repair is? Are they
al | owabl e in an autonobile service center?

MR HOOKS: In ny mnd?

CHAl RVAN GRI FFI'S:  Yes.

MR HOOKS. My own definition?

CHAIRVAN GRIFFI'S:  That's fine.

MR HOOKS: My definition of a mnor
repair is like Ms. Mtten stated, changing a |ight
bul b, w ndshield w pers, brake lights, things |I|ike
t hat .

CHAl RVAN GRI FFI S:  Ckay.

MR HOOKS: Versus a nmmjor repair is,
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agai n, engine repairs, brake jobs, transm ssion jobs.

CHAl RVMAN (Rl FFI S: Ckay. And the m nor
fit into what your notion is of what an autonobile
service center is, and the mgjor fit into what you
have classified or defined for this specific site as
aut o repair deal ershi ps was your phraseol ogy?

MR HOOKS. R ght.

CHAIRVAN GRIFFI'S:  Ckay. M. Danari?

VR, DAMARI : You said your understanding
is nore consistent with what Ms. Mtten stated. Wat
is that understanding derived from nmeaning how did
you get that understandi ng? For exanple, was it
t hrough speaking to soneone else? Was it through
revi ewi ng regul ati ons?

MR HOOKS: Just from nme doing this every
single day. That's where | got it from

CHAI RVAN GRI FFI S: SO your experience in
pr ocedur e?

MR HOOKS: Yes.

CHAl RVAN GRI FFI S: In your capacity at
DCRA?

MR HOCKS: Yes, and | have to go back.
You know, if | do cite a business, | have to go back
to ny supervisor and if it's wong, then it wll be

corrected right then and there.
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CHAI RVAN CGRI FFI'S:  Ckay.

MR DAMARI: | have no further questions.

CHAIRVAN (R FFI'S: M. Brown?

BOARD MEMBER ZAl DAl N: Actually, 1 had a
qguesti on.

CHAI RMAN GRI FFI'S:  Ch, yes, M. Zaidain?

BOARD MEMBER ZAl DAl N: Just to summarize
what we just heard. So you go to the site. You see
what's going on. You nake a judgnent call. You don't
make a judgnent call there. You observe. You go
back. You tell your supervisor what you observed, and
then that's when the judgnent call is nmade on whet her
or not it's a violation or not?

MR HOOKS: No.

BOARD MEMBER ZAI DAIN: No?

MR HOOKS: No, what | dois | go to the--
| receive a conplaint.

BOARD MEMBER ZAIDAIN: Right.

MR HOOKS: And | visit the |ocation. I
observe what's going on. | interview soneone if
soneone is there to interview

BOARD MEMBER ZAIDAIN. Right.

MR HOOKS: And while observing and in the
m dst of that, | check and if | observe auto repair, |

check and see if they have a l|license and an occupancy
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permt to conduct auto repairs.

BOARD MEMBER ZAl DAI N Yes.

MR HOOKS: Wiich if there is no license
posted, no occupancy permt posted, then I wll cone
back to the building, to the agency and then check in-
house. If nothing is in in-house records, then | wll
wite a notice of refraction, and once | wite that, |
forward it to ny supervisor. Then the supervisor
forwards it to the Ofice of Adjudication.

BOARD MEMBER ZAl DAl N Ckay. Ckay.
Anyt hing el se, M. Brown?

MR BROMN:  Just quickly, M. Hooks. You
first went sonetine in January of 1999, | believe, or
sonetime in 19997

MR HOOKS: Sonetine in 1999.

MR BROM: And then you went again in
January of 2002 and My of 2002 to the site and
i nspected it?

MR HOOKS: Yes.

MR BROM: During that period, those
three visits, did the activity remain substantially
t he same and, in fact --

MR HOOKS: Fromwhat | observed, yes.

MR BROM Ckay. And so during all three
visits, you saw repair garage activities?
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MR DAVARI: Well --

MR HOOKS: Yes.

MR DAVMARI: |'mgoing to object. | don't
think he has been qualified to define what a repair
garage i s.

CHAI RVAN GRI FFI S:  Ckay.

MR BROM: Can | read himthe --

MR GREEN. Well --

VR  DAMARI : W're going to go back to
that definition.

MR GREEN. Read the thing.

COW SSI ONER M TTEN: Can | just say in
the course of M. Hooks' job, he routinely has to nake
judgments of this kind, and he has shared his
observations and his judgnments with us, and ultimtely
we wll decide. GCkay? So we don't need to go through
t hat .

MR GREEN. Al right.

MR DAMARI : Ckay.

MR BROM: Looking at the photographs
that have been entered before, and you have gone
through them one by one, those photographs are
i ndicative of repair garage work, correct?

MR HOOKS:. Yes, yes.

MR BROM They are not indicative of
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sonme | esser degree of work?

VR DAMARI : (oj ection, sane objection.
He is calling for a legal conclusion. Repai r garage
is a defined term

MR BROMN: But that's the sane
distinction he was trying to nake, and I'mtrying to,
through the pictures that have been introduced, to
draw the distinction whether we're able to --

CHAI RVAN GRIFFI'S:  Right.

MR, DAMARI: The pictures, which you have
to understand, will speak for thensel ves.

CHAl RVAN GRI FFI S: I understand where
you' re goi ng.

BOARD MEMBER ZAI DAI N Just to clarify
from now on, why don't we naybe just ask him a
guestion about repair, why don't you start by saying
in your opinion was it a repair garage? That wll
save the objections a little bit.

CHAl RMAN &Rl FFI S: Well, but here's the

situation, M. Brown. | understand where you are, M.
Damari . | conpletely understand your objection with
that question as it was phrased. But, M. Brown,

aren't you asking first whether these pictures depict
what he observed, which he actually has answered

al r eady?
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MR DAVARI: Well, | think we have already

done t hat.

CHAI RVAN &R FFI S: And the fact of the
matter is do these pictures depict the activity as
described as repair to these autonobiles? |  rmean,
that's where you're getting right?

MR DAVARI : That's exactly t he
di stinction. Yes, | nmean, there would be nothing
wong w th asking him

MR BROM\ But | think there's a
di fference, because under what M. Danmari is trying to
say, that there's a repair elenent, a baby repair.

CHAI RVAN GRI FFI'S:  Right.

MR BROM: And we're tal king about adult

repair.

MR DAMARI: And | am asking --

BOARD MEMBER ETHERLY: Here's a way to cut
to the chase, because | think Ms. Mtten and | are
both on the sane page here. W have laid out this
distinction of major versus mnor. Based on M.

Hooks' experience, he has devel oped sone expertise in
this area.

Based on the testinony that M. Hooks' has
given, based on the pictures that you have observed

here, would you be able to characterize the work that
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you saw on site during your visits as being major or
m nor ?

MR HOOKS:. Maj or.

BOARD MEMBER ETHERLY: Thank you

MR BROMW:  Thank you. And simlarly, you
have gone through the list of itens here, test cooling
system for overheating, top off fluids, summer checks,
check odoneter, oil filter |ube, checked failed D. C
I nspecti on, check transm ssi on servi ce, change
transmssion kit and fluids, oil filter, top off
fluids, inspection, check oil lights, sunmer checkup
special, <check replacing timng belt, timng belt
tensi oner, check straight and l|left headlight assenbly
and oil filter l|ube and inspection.

Wul d you consider those all wunder the
mnor or major definition that we have adopted for
di scussi on as nmj or?

MR HOOKS. Maj or.

MR BROM: That's all.

VMR DAVARI : Could I have a couple nore
guestions based upon that nost recent one? | don't
know if that's --

CHAl RVMAN @RI FFI S: Let's follow through
all the cross exam nation first.

MR DANMARI: Sure.
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CHAIRVAN GRIFFIS: And then if there's new

testinony that was elicited, you can recross, and then
we're having reredirect after the recross of the
direct. Yes, M. Brown?

MR BROM: I'msorry. |'mdone.

CHAIRVAN (RIFFI'S:  Are you?

MR BARDIN. M. Chairman?

CHAI RVAN GRI FFI'S:  Yes?

MR BARDI N M. Hooks, thank you for
com ng today. I just want to clarify a couple of
points that you went over. | want to make sure |
under stand them and the record understands them

I think you definitely said you work as an
i nspect or. You check for business licenses for auto
repair and ot her things.

MR HOOKS: Yes.

MR BARDIN. And | think you also said you
check for conpliance with the Certificate of Occupancy
or the existence of a Certificate of Cccupancy?

MR HOCKS: For the Ilicense and the
Certificate of Cccupancy.

MR BARDIN: And the certificate?

MR HOOKS: Yes.

MR BARDIN. But you said you don't check

for zoning conpliance?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

353
MR HOOKS: No, | do not.

MR, BARDIN. Ckay. So sone of us think of
Certificate of CQccupancy as relating to zoning,
because there are provisions in the Zoning Regul ati ons
about Certificates of Cccupancy. You do check
Certificate of QCccupancy?

MR HOOKS: Not the zoning issue. | check
to see if the business has a certificate, but as far
as the zoning issues, there's nothing | can do. I
don't have anything to say about zoning.

MR BARDIN. Wen you say zoning, what is
the exanple of what you nmean by a zoning issue that
you don't deal wth?

MR HOCKS: For exanple, this particular
case here, they're stating that they are operating in,
for exanple, a GC1 category, which they are not
supposed to be.

MR BARDI N: Ckay. So you don't go into
the zoning district. | got you. Now, is there a
busi ness |icense category for autonobile repair?

MR HOOKS: Yes.

MR BARDIN.  Ckay.

MR HOOKS: Yes.

MR BARDI N I's there a business |icense

category for autonobile service centers?
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MR HOCKS: | haven't -- what | have seen

is autonobile service centers falls underneath of gas
stations, fromwhat | have seen.

MR BARDI N Thank you. Now, on your
visits to this particular site, 4221 Connecticut
Avenue, did you visit a total of three tinmes or did
you visit nore than three timnmes?

MR HOOKS: Mre than three tines.

MR BARDIN. So you described three visits
i n consi derabl e testinony.

MR HOOKS: Yes.

MR BARDIN. Were the other visits before
those three or after those three or in betwen or all
of the above?

MR HOOKS: Al of the above.

MR BARDI N And did you see anything in
any of your other visits, which was inconsistent with
the testinony you gave today?

MR HOOKS: No, all conditions have
remai ned the sane.

VR BARDI N Thank you very nuch, M.
Hooks. | appreciate you com ng. No further
guesti ons.

CHAI RVAN GRI FFI S: Thank you, M. Bardin.

M. Danmari, you have --
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MR DAMVARI : Yes, | just have a few

actual | y.

MR GREEN. M. Chairman?

CHAl RVAN @RI FFI S: You want to redirect
before he recrossed, M. Geen? Let's do this.

MR, DAMARI : \Whatever the proper procedure

MR GREEN Let him go, Your Honor. I
mean, you know, | can conme in last. That's okay.

CHAl RMAN CGRI FFI S: Vell, |I'm giving you
cleanup. | don't know why you think it's --

MR GREEN. (xay.

CHAl RVAN Rl FFI S: | think we ought to
elicit all the first and then have your redirect, and
that way we don't have to redirect twice. M. Danmari?

MR DAMARI: M. Hooks, you stated just a
coupl e of seconds ago that your understanding of an
auto service center is that it is simlar, | think,
you said to a gas station? Can you describe what you
nmean by that?

MR HOOKS:. | can rephrase it for you.

MR DAMARI: Ckay.

MR HOCKS: To ny know edge, service
centers are -- yes, autonobile service center are

conducted at gas stations. That is a garage at 4221
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Connecti cut Avenue, an underground garage.

CHAl RMAN GRI FFI S: The question went to
licensing, and had you seen a license for an auto
service center?

MR HOOKS: No, | have not.

CHAI RVAN CGRI FFI'S:  Ckay.

MR HOOKS: It falls wunderneath of the
same, under category 613 for autonobile repair. But
on the actual license and the Certificate of Cccupancy

permt, they have to state on there what work is going
to be perforned.
CHAI RVMAN GRI FFI'S: R ght.

MR DAMARI: So your answer dealt strictly

with licensing? | want to make sure | understand you
correctly. When you said, and | know |I'm repeating,
but I want to nake sure | understand, when you said

that an autonobile service center is simlar to a gas

station, you're talking for a |licensing perspective?

MR HOOKS: | didn't say simlar to a gas
station.

MR DAMARI: Oh, so what did you say? [|I'm
still alittle bit unclear.

MR BARDI N M. Chairman, | asked the
guesti on. The question was about licensing and
whether there were licenses issued for autonobile
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service centers, and that was the question that he
answer ed.

CHAl RMAN GRI FFI S: Right, and M. Hooks
answered that he wasn't aware of it, but had seen
l'icensing attendant to a gas station that was --

MR HOOKS: Even if mmnor repairs, you
still have to get a notor vehicle repair |icense.

CHAI RVAN GRIFFI'S:  Ri ght.

MR HOOKS: So all of it falls underneath
of the sane category, but again, the Certificate of
Qccupancy permt states on there what you actually are
doi ng.

CHAI RMAN GRIFFI'S: Ckay. Don't go beyond
the question though, because that's confusing. M.
Damari, is that clear? Do you have an additional
guestion?

MR DAMARI: | just want to nake sure. |
still don't quite understand it, but give nme a second.

So you are unaware of any license for an
aut onobi | e service center, correct?

MR HOOKS: No, |'mnot.

MR GREEN. (bjection, asked and answer ed.

CHAIRVMAN GRIFFIS: He's just trying to get
clarification.

MR DAMARI: [|I'mtrying to get --
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CHAl RMAN GRI FFI S: M. Danari, let ne take

care of it.

MR DAMARI: Thank you.

CHAl RVAN GRI FFI S: M. Hooks, is that
clear? Just state it again very quickly, M. Damari,
[ ast tine.

MR DAMARI : So you are unaware of any
license that goes with an autonobile service center?
There is no such thing as an autonobile service center
i cense?

MR HOCKS: It's an autonobile repair
i cense, category 613. That's all.

MR DAMARI : Ckay.

MR HOCKS: That's to conduct any
aut onobi l e repairs.

MR DAMVARI: Ckay. So the fact that a
business has an autonobile repair |icense does not
necessarily mean they are conducting major repairs, if
| understand your prior testinony correctly?

MR HOOKS: Again, that goes back to your
occupancy permt, what you put down on your permt,
and also the area that you are in, the zone that you
are in.

CHAl RVAN GRI FFI S:  Ckay.

MR DAMARI: So | have one nore question.
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You don't have an understanding, do you, of what
repairs, if any, are permtted at an autonobile
service center?

MR HOOKS: Could you repeat that again?

MR, DAMARI : You testified before that --

excuse ne. You testified before that your
understanding was that -- actually, | am msstating
what you said. You testified before that vyour

understanding is that at an autonobile service center,

you can conduct mnor repairs, such as what Ms. Mtten

st at ed?

MR HOCKS: Yes, yes.

VR DAMARI : Cay. Now, turning to the
pictures, | amnoticing that --

CHAI RVAN GRI FFI S: Wait, that's not new
That was part of the testinony for cross.

MR DAMARI: Well, ny --

CHAl RVAN GRI FFI S: | just allowed you to
recross on the new testinony.

VMR DAMARI : Wll, | object to these
pi ctures anyway.

CHAl RVAN GRI FFI S: That's true. Ckay.
Wiere are we with cross exam nati on?

MR DAVARI: Ch, | do have one other

guestion related to specifically what M. Brown asked.
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CHAIRVAN CGRIFFI'S:  Ckay. Wiich was?

MR, DAMARI: Now, you testified that every
single itemon this nmanifest of --

CHAIRVAN CGRIFFI'S:  Was mmj or repair.

MR DAVMARI: WAs nmjor repair.

CHAI RVAN GRI FFI S:  Ckay.

MR DAMARI : Is it your testinony that,
for exanple, checking a speedoneter and an odoneter
I"m | ooking at the second page, is it your testinony
that that's major repair?

MR HOOKS: Yes.

MR DAMARI: And --

COMM SSI ONER M TTEN: Can | just ask you
not to do this, because M. Hooks has made his
statenments about his opinion, and as | said before, we
will determ ne whether or not what is going on at that
facility is mjor or mnor instead of taking him

t hr ough each one of these. Please, don't.

MR DAMARI : Ckay. Vell, | would state
for the record that's precisely what -- | won't, but I
will state for the record that is precisely what M.

Brown nmeant, but | have no further questions.
CHAI RVMAN GRI FFI'S: R ght.
COW SSI ONER M TTEN: And | think | said

the sane thing, at that point.
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CHAl RMAN @RI FFI S: And we were about to

cut M. Brown off, but he was already three quarters

way t hrough. But again, | think what

saying is

el oquently,

Ms. Mtten is

very well-stated, and | won't say it as

but one needs to rely on the intelligence

of the Board also in deciphering

information and how it's presented

is. Al ri

you. Sir,

(202) 234-4433

ght .

al | of t he

what it actually

So, M. Geen, | think we're still wth

you may redirect your w tness.

MR GREEN. Yes, I'll keep it very short.

CHAl RVAN GRI FFI'S: | ndeed.
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E-V-EENI-NNG S E-SSI1-0ON

(6:00 p.m)

MR CGREEN.  You heard counsel's reference
to a speedoneter repair. What is involved in that,
M. Hooks?

CHAI RMVAN  CGRI FFI S: I'"'m not sure you
understood what Ms. Mtten said. Are you going to
di ssect whether that's major or mnor repair?

MR DAVARI : And that's not even what |
asked.

MR GREEN: Vell, since we have the
i ndi vi dual who knows a little bit nore about vehicles
than we do, | thought it would be appropriate to have
hi m educate us in terns of major and mnor repairs.

CHAl RVAN QRI FFI S: Ri ght. If it wasn't
already late in the evening, | would love to sit back
and get educated on car repair.

MR DAMARI: I'min the office, and maybe
after hours.

CHAI RVAN Rl FFI S: However, again, M.
Geen, what Ms. Mtten is saying is rely on our good
ability to deliberate on this, and let nme say | don't
think it's --

MR GREEN. Based on that, M. Chairman --

CHAIRVAN GRIFFIS: O you could talk and |
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won't .

MR GREEN Yes, sorry. Wl |, based on
that, M. Chairman, | sinply was going to nove
adm ssion of all exhibits that have not been admtted,
at this tinme, and | have no further questions of M.
Hooks.

CHAI RVAN GRI FFI S: Move adm ssions? I
don' t under st and.

MR CGREEN Vell, | offered certain
exhibits for the Board's observations and review and
so on, and | am now noving their admssion into
evi dence.

CHAl RVMAN GRI FFI S: Ch, adm ssion, okay.
Just bring themin. Wat else is there?

MR DAMARI : If we're going through the
formality, | would formally object to the adm ssion.

CHAl RVAN GRI FFI'S: | ndeed.

MR DAMARI : Since | had no know edge of

CHAIRVAN QR FFI S What el se s
anti ci pat ed?

BOARD MEMBER ETHERLY: So you are just
i ncl udi ng? You' re referencing the photographs that
were introduced?

MR GREEN: I'm referencing t he
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phot ogr aphs.
BOARD MEMBER ETHERLY: The work invoi ces?
MR GREEN. The invoices and anything el se
that | offered as an exhibit.

CHAl RVAN Rl FFI S: That you have already

put in.

MR GREEN. Al that is absolutely right.

CHAI RVAN GRI FFI'S:  Cn, okay.

MR GREEN: Yes, Your Honor.

CHAI RVAN GRI FFI S: VWll, you know, there
it is. Qur procedure is basically if we have it in
here, it's in or w'll let you know that it doesn't

cone in. Ckay.

MR BROMW. Can | interject, M. Chairman?
It's 6:05.

CHAIRVAN CGRIFFI'S: It sure is.

MR BROM: And if we could take stock of
where we are.

CHAl RVAN GRI FFI'S:  Yes.

MR BROM:. And nmaybe cone up with a gane
pl an, because we have got a |ot of people here and,
quite frankly, | need to be sonewhere else before
long, as | suspect other people do, and try to --

COMM SSI ONER M TTEN: I"'m glad M. Brown

said that, because, M. Chairman, | am going to have
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to leave you and M. Zaidain and M. Etherly to wap
this up, because | need to be sonmewhere.

BOARD MEMBER ETHERLY: Can | object to

t hat ?

CHAl RVAN GRI FFI'S:  Yes.

BOARD MEMBER ETHERLY: | object to M.
Mtten.

CHAIRVAN CGRIFFI'S:  Yes, | object.

BOARD MEMBER ZAI DAIN:  (bj ecti on.

BOARD MEMBER ETHERLY: As a matter of
fact, | vehenently object.

COW SSI ONER M TTEN: See, whoever gets
out of here first leaves the other three to do the
form

CHAI RVMAN GRI FFI S:  Ckay.

COW SSI ONER M TTEN:  Excuse ne.

CHAl RVAN R FFI S: Let's focus a little
bit and figure out where we are and when next we're
going to neet to finalize this. M. Geen, where are
you in the presentation of your case?

MR GREEN Well, M. Chairman, nenbers of
the Board, | have one other person and we're checking
on hi m now.

CHAI RVAN CGRIFFI'S:  One ot her w tness?

MR GREEN  Yes.
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CHAIRVAN GRIFFI'S:  Ckay. M. Brown, what

is your time this evening? This is ny anticipation.
Actually, we'll lose a quorum at 6:30, so we have got
25 m nutes.

MR BROM: And | know Karen Perry from
the ANC, and also she has been at the Tenant's
Association, is eager to testify. | am not going to
be able to get to ny witness tonight in 25 m nutes.
In the hierarchy of priorities, | suspect it may be
nmore inportant for M. Geen's witness or M. Perry
t han m ne.

CHAI RVAN &Rl FFI S: M. Geen, you're
calling your w tness?

MR GREEN. W have a nechanical problem
M. Chairman. The nechanical problemis this. Deputy
general counsel went around and tried to get the
wi tness out of the room and, unfortunately, the door
was | ocked.

BOARD MEMBER ETHERLY: He's watching on
tel evision, | suspect.

CHAI RVAN GRI FFI S: Ch, your l|ast wtness
is M. Bello?

MR GREEN:  Yes.

MR, DAMARI : | wll say that | probably

will have a fair ampunt of cross exam nation of M.
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Bello just to --

CHAl RMAN GRI FFI S: M. Geen, why don't
you sunmarize what you intend that M. Bello will be
informng the Board if he was called as a w tness?

MR GREEN: M. Bello is going to talk
about the Certificates of QOccupancy and he is going to
tal k about the zones where the appellant is |ocated.
He is going to talk about his role with regard to the
Certificates of Qccupancy. He is going to interpret
any questions that m ght arise regarding the
application process. That's what he is going to talk
about. He is going to explainit. He can do that.

Now, maybe today is not the day because of
the time constraints. | nean, you know, we can
certainly have him available at another date that the
Board m ght consider appropriate, but, you know, as
far as today is concerned, if the Board in its
di scretion wishes to take wi tnesses out of order or do
other admnistrative things, w don't have any
obj ect i on.

CHAl RVAN GRI FFI S: Ckay. I"'m just a
little bit confused.

MR BARDI N M. Chairman, we wll be
prepared if it suits the Board to present Conmm Ssioner

Perry.
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CHAIRVAN GRIFFI'S: R ght.

MR BARDIN:  Now out of order.

CHAIRMAN GRIFFIS: | amgoing to take two
mnutes, and then | think that's what we're going to
do, because | ama little confused of in what capacity
M. Bello is being called as a witness, and | think
I"mgoing to need sone clarification on that.

MR GREEN. Let ne say this, M. Chairnan

CHAl RVAN (RI FFI'S: Yes?

MR GREEN. M. Bello, at the tine --

CHAl RMAN GRI FFI S: Thank you very nuch,
M. Hooks. W appreciate your activity.

MR GREEN M. Bello, at the tine, served
in the capacity of acting zoning admnistrator at the
Depart ment of Consuner and Regul atory Affairs.

CHAIRVAN GRIFFI'S: | understand that.

MR GREEN Also a zoning technician in
the Departnent of Consunmer and Regul atory Affairs, and
it was the position of the agency that he was the
proper person to explain those things.

CHAIRVAN (RIFFIS: But he is no longer in
that capacity. |Is that correct?

MR GREEN. That's absolutely correct, but
at the time that these applications and permt and

Certificate of Cccupancy were issued, he did serve in
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t hat capacity
CHAl RVAN GRI FFI S: But it's not your
procedure to recall the zoning adm nistrator on every
appeal that the specific zoning adm nistrator decided.
For instance, if we have an appeal that is actually
comng before us that may be four years old, you're
not calling M. Mchael Jackson back to defend his
appeal , are you?

MR CGREEN  That all depends, it depends.

Now - -
CHAl RVAN R FFI S: Have you ever done
t hat ?
MR CGREEN: Vell, let me say this. In a
case before the Board of Appeals and Review, | called

the current, at that time, superintendent of |icense,
of insurance, Marlo Reid Stokes, and |I also called M.
Mont gonery who was her immedi ate predecessor because
of the direct know edge and involvenent they had in a
case before the Board of Appeals and Review involving
the licensing of an individual who commtted a felony.
CHAIRVAN GRIFFIS: D d you call themas --
MR GREEN To deal with the area of
trustworthiness. | did call those two individuals.
CHAIRVAN CGRIFFI'S: I n trustworthi ness?

MR GREEN  Yes.
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MR DAMARI : I also would say that |

actually would have called M. Bello nyself and had
himin ny case in chief and exam ned him on cross. |
have a desire to examne him as well. So | don't
know if the Board is in agreenent with nyself and M.
Geen, but | think nyself and M. Geen are in
agreenment that at least we think it wll help the
case. | know this case has been going on for awhile.
M/ schedule is virtually open. I know the Board's
probably isn't, but | didn't nean to cut off M.
Green, except to say that | --

MR GREEN: That's quite all right. I
appreci ate you agreeing with ne on sonet hi ng.

MR DAMARI: W're in agreenent.

CHAIRVAN GRIFFIS: M. Geen, if M. Bello
is called as a wtness, are you anticipating that
you're calling himas a fact w tness?

MR GREEN:  Yes.

CHAl RVAN GRI FFI S: If he is being called
as a fact wtness, can you not present the facts for
us to deliberate on without his testinony?

MR GREEN: Let nme back up on that. \%%
intent is to call himas a fact wtness, but there are
certain interpretations with regard to the zoning area

that | believe that he is the appropriate person to
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address, and that is what | wanted to do. Toni ght
mght not be the nost appropriate tinme to do it
because of our tinme constraints. | understand and
appreciate that, but if there is a future hearing
date, | believe that M. Bello is the appropriate
person to give testinony.

CHAl RVAN QRI FFI S: Ckay. That's what |
needed to explore. M. Bailey, if you don't mnd, you
and | can nmeke note that we need to revisit this
Wi t ness, M . Bello, who was the forner zoning
technician and former acting zoning admnistrator.
Ms. Perry, why don't we get you up here, because --

M5. PERRY: Thank you.

MR DAVARI: Well, there is not --

M5. PERRY: There is nothing in there.

MR DAMARI: Let nme say to the extent that
any of these, again, are going -- | had no notice that

any of these would be admtted.

CHAI RVAN CGRIFFI'S:  Me neither.

MR DAMARI : Again, and | would say it's
remar kably di si ngenuous, the accusations that have
been levied at nme, given that | haven't seen anything
t hat has been adm tted today.

MR BARDIN. M. Chairman?

CHAIRVAN GRIFFIS: This is the --
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MR BARDIN. M. Chairman?

CHAI RMAN GRIFFI'S:  Actually --

MR BARDIN. Last year, the ANC

resolution --

372

CHAl RMAN @RI FFI S: I don't need to hear

any discussion on it.
MR BARDIN Left a copy.
CHAIRVMAN GRIFFI'S: | know, that's fine.

MR BARDIN. Ckay.

MS5. PERRY: | think | would like to answer

t hat, because --
CHAIRVAN GRIFFIS:  If we would --
M5. PERRY: (kay.
CHAl RVAN QR FFI S: There's no need

answer .

to

M5. PERRY: Just so everybody knows, there

is nothing in here that was not in the ANCs

resolution that was --
CHAl RVAN GRI FFI S: Ckay.

MB. PERRY: Ckay.

CHAl RVAN GRI FFI S: Do we have everything?

Do we have copies? Ckay. Ms. Perry, what is
estimation of time you need this evening?

M5. PERRY: It's just these six pages,
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I will be real quick

CHAIRVAN GRIFFI'S: Ckay. And clearly, you
have it in witten submssion form so you can
sunmmarize for us and note that you' re setting yourself
up for cross exam nation al so.

M5. PERRY: | know.

CHAl RVAN GRI FFI S: So you need to factor
in that tine.

M5. PERRY: | would like to just go ahead
and read it.

CHAI RMAN GRI FFI S Ckay.

M5. PERRY: | won't tell you who I am but
it's ny residents who are affected by the service
station. Tab 1 of the statenent is our ANC
resolution, which has been in the record for quite
sone time

In order to have a conplete picture, a
brief background is in order. Wen Q Yuan purchased
the gas station property at 4225 Connecticut Avenue,
it was a small full service gas station with two
servi ce bays. He expanded and enlarged the station
and converted an existing service bay into an office
for Van Ness Auto Care. Anot her service bay was
converted into a carwash

A trailer was placed in the rear of the
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gas station property, and that's the one that | think
everybody was referring to today, without a permt and
was used without a Certificate of Cccupancy, and ot her
structures were added wth all construction work
taking place during the night and the early norning
hours wi thout building permts.

At the same tinme in 1989, M. Yuan signed
a lease with the owners of 4221 Connecticut Avenue to
use the basenent, which later becane the site of the
service bays in question. As | shall |ater explain,
the |ease agreenment that M. Yuan signed or the
agreenent provided that the area presently used for
parking shall be wutilized for the sole purpose of
parking vehicles, but M. Yuan followed a very
different track.

ANC-3F first becane involved in this case
when residents conpl ai ned about the construction, the
horns, car alarnms and the use of the basenment in an
adjacent building as a repair garage. At the tine, |
was the president of the Van Ness South Tenant's
Associ ation and not an ANC conmm ssi oner.

| was appointed by the ANC to serve on the
Nei ghbor hood Negotiating Conmttee to try and resolve
the differences. It's now 13 vyears later. | am

beginning ny fifth term as an ANC comm ssioner, and
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once again | am back being the president of the
Tenant's Associ ati on.

The use of the basenent at 4221
Connecticut has now been through three adjudicating
law judges and has been the subject of two BZA
hearings, plus a schedul ed hearing to appeal the first
ALJ decision that did not take place, because on the
very day of the hearing, M. Yuan paid the fine and
t he hearing was cancel ed by the BZA

MR DAMARI: | nean, is there going to be
somet hi ng rel evant ?

CHAI RVAN CRIFFI'S:  Yes, we need to --

MR DAMARI : Because right now, this is
all --

M5. PERRY: I think it's inportant,
because in his appeal docunent, M. Danmari put he was
going to argue laches and estoppel and has been
tal ki ng about 35 years of use.

CHAIRVAN GRIFFI'S: Ckay. But that hasn't
cone up yet.

M5. PERRY: So | think it's inportant.

CHAI RVAN CRI FFI S: But it's in, it's in
the witten exhibits.

MR DAMARI : You know what ?

CHAl RVAN CRI FFI S: | guarantee you we're
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going to read it.
MR DAMARI: |'mnore than happy. Since |
haven't seen this yet and since Ms. Perry is virtually

reading fromit verbatim it may nmake nore sense for

me to sinply read it. | mght not have any objection
to it. | don't think it's trenmendously probative to
be frank.

M5. PERRY: | think it is.

VMR DAMARI : But I'm saying | mght not
object to it.

CHAI RVAN GRI FFI'S:  Ckay.

MR DAMARI: And it would save us the tine
of reading five pages.

CHAIRVMAN GRIFFIS: | just want to hear the
pertinent pieces.

MS. PERRY: You know, M. Danari, |'m
going to say sonething. You were supposed to put in a
case first to the Board, so |I think it's, you know,
i nproper to --

CHAIRVAN CRIFFIS:  Ckay. W have 15 nore
mnutes. W can figure out and argue about why we're
her e.

M5. PERRY: | think what's very inportant
is if you take a look at ny tab 2.

CHAI RVAN GRIFFI'S:  Ckay. (Good.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

377
M5. PERRY: Tab 2 is a history of the

whole site, the BZA decisions about all the previous
Certificates of Qccupancy.

CHAI RVAN GRI FFI'S: Ckay.

M5. PERRY: And | think, as you wll see,
the building was initially built, this is the 4221
Connecticut Avenue one, in 1935. It got a use
variance to have flood notors. By then we had zoning.
Wait, let nme just go back to that. Let ne skip sone
of ny things.

MR DAVARI: What's the personal know edge
for any of this? [|I'm looking at charts. | am not

| ooking at even the C of Os that correspond with the

charts.

MR BARDIN. M. Chairman?

MR DAVARI : | nmean, there's a limt to
how -- | nmean, there is a fine line betwen fact
testimony and argunentati on. I don't think this gets

close to facts.

CHAl RVAN GRI FFI S: Ckay. So what you're
saying, M. Damari, 1is you're going to need an
opportunity to rebut this information?

VMR DAMVARI : And also, |I'm going to be
going through this with M. Bello, who is the person

wi t h personal know edge.
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CHAl RVAN GRI FFI S: May be going through,

but let's not anticipate problens before we have them
Wiere were we?

MR BARDIN | just remnd the Board that
at the very beginning of presentation by counsel for
Kuri Brothers, he talked about 35 years of history on
the site.

CHAI RVAN GRI FFI'S:  Ckay.

MR BARD N The ANC is entitled to

present to you its understanding of the 35 years.

CHAl RVAN GRI FFI S: Ckay. It is and it
isn't.

MR BARDIN. Would that be --

CHAI RVAN  GRI FFI S: Let me give sone
direction. W're here for an appeal of a C of O

W're trying to establish whether it was properly
given and whether, in fact, when it was given if it
was properly -- nmaybe that the work was expanded
beyond the scope. W'|l decide if it's pertinent to
go through the entire history.

| allow an awful lot, because if | can be
led to its pertinence, that's fantastic. And fromthe
initial, although limted, information we had in terns
of history, there was sonme notion in ny mnd that we

may be led to how we got to where we are and naybe
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made it legal or maybe didn't.

But just basing your now right or ability
to go through and wal k through the entire history as
germane, | disagree wth. | do not think that it is
pertinent or that it's germane to figure out what the
heck was happening in 1935 on this. I"'mallowing it,
because | haven't read this either.

I haven't perused it, so, M. Perry, |

don't know where you're going wth it. So let's
proceed, but | think we wll nove you on fairly
quickly. If you want to get to the pertinence, bring

us up to date today what's happeni ng.

M5. PERRY: Ckay. Let nme just put it this
way. In ny testinony or all the previous Certificates
of Cccupancy that were offered in evidence today --

CHAI RVAN GRI FFI'S:  Ckay.

MB. PERRY: -- in the chart and in ny
testinony, it's tabbed, are the rulings of the ALJ and
t he Board of Zoni ng Adjustnent.

CHAIl RVAN GRI FFI'S: Ckay.

M5. PERRY: On each of those C of OCs. I
think what | will do, let ne see where | should pick
up. In the statenment of the BZA prior to this
hearing, counsel for Kuri Brothers stated that he

planned to introduce the brief from ALJ Sinon's case
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in evidence.

In it, counsel for Kuri Brothers argued
that the Certificate of OCccupancy was valid, because
zoning technician Bello approved the application for
an autonobile service center knowi ng that auto repair
woul d be perfornmed on the prem ses, that he caused the
desi gnati on autonobile service center to be placed on
the C of Oas a reflection of the previously permtted
use, and that M. Bello exercised discretion in using
t he | anguage, because the zoning codes allow for the
zoning admnistrator to determne what constitutes
other like uses wherein there isn't specific |anguage
dealing with that particular use in the code.

The brief further quotes from M. Bello's
testinony before ALJ Sinon stating that when M. Bello
was asked what specific sorts of activity could be
performed at an autonobile service center, he stated
that sales of auto parts, sales of auto accessories
and installation of such, your wpers, your W per
bl ades, that sort of thing, not a repair garage.

ANGC- 3F bel i eves t hat t he zoni ng
adm nistrator had no authority to create a new zoning
category, such as autonobile service center, which is
not a defined or recognized zone under the Zoning

Regul at i ons. There was already in zoning a category
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for t he sal e of aut onobi | e accessories and
installations, and two such C of O had already been
issued to M. Yuan.

Had the previous uses of this site been
reviewed, as ny testinony and the chart in tab 2 show,
the previous uses were for autonobile deal erships that
occupied the entire building, not just the basenent,
and where autonobile repair was secondary to the sale
of new and/or used cars.

Counsel for Kuri Brothers also states that
the appellant has invested substantial energy and
capital to develop its business over the |ast seven
years and that it is unlikely that appellant would be
able to find alternative locations in the Van Ness
Cleveland Park area that would replicate the benefits
it nowenjoys in its present |ocation.

However, counsel for Kuri Brothers failed
to state that the office, which has the street
frontage, is located at 4225 Connecticut Avenue, the
gas station, and bear in mnd these two buildings are
in separate ownership, the gas station is one
ownership, the building with the service bays is
anot her, and was constructed wi thout a building permt
in violation of the | aw.

Attached to ny testinony today, as tab 11,
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are two advertisenents for Van Ness Auto Care. The
first from the February 22, 2002 city paper and the
second, a flyer distributed at about the sane tinme
near Dupont Grcle. Also included is the business
card for Van Ness Auto Care Center stating sone of
their services and showing a picture of the service
bays in the basenent of the buil ding.

Al these docunents show that Van Ness
Auto Care, whether Q Yuan or Kuri Brothers, is
operating an autonobile repair garage and services (o
beyond what M. Bello stated he envisioned when he
created the autonobile service center designation. In
t he appeal papers earlier in this case, Kuri Brothers
argues |laches and estoppel. As ANC 3F understands the
i ssue, the equitable doctrine of |aches --

MR DAMARI : Are we going to get into a

| egal argunent here? Now, we're really far afield.

M5. PERRY: |'msorry, this isn't your --

MR DAMARI : It's not fact testinony
anynore. | nean, conme on. | nean, there really is a
limt.

M5. PERRY: | think it is very pertinent

when you say you're going to argue | aches and est oppel
that we can counter that.

MR DAMARI : You all can put that in a
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brief. This is not testinony. This is lega
ar gunent .

MR BARDI N: M. Chairman, you know the
time is limted. You know how nmuch tinme counsel for
Kuri is taking up on this.

CHAIRVAN (RIFFIS: M. Geen?

MR GREEN.  Yes?

MR BARDIN. W are going to present facts
through this witness on why they are not here wth
clean hands, facts that speak to the question of
| aches, and this is just the introduction to the
facts. Don'"t Ilet him cut off the wtness on
descri bing the facts.

MR DAVARI: But, you know, if we're going
to adjourn at 6:30, we're in the process --

CHAI RVAN (RIFFI'S:  (kay. Let's go around.

M. Geen?

M5. PERRY: [|'m--

MR GREEN The only thing I want to say
is this. |If we're going to have fundanental fairness,
we have to do what? W have to allow the community to
he heard.

CHAIRVAN CGRIFFI'S:  Ckay. M. Brown?

VR GREEN: Populi voir dire, | think, is

essenti al here.
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MR DAMARI : If I have a chance to read
it, I mght not object toit.
CHAl RMMN &Rl FFI S: I know, but we don't

need to spend the tinme speculating whether you have
one or not. M. Brown?

MR BROMN: Well, | think Ms. Perry ought
to be allowed to continue.

CHAI RVAN GRI FFI'S:  Ckay.

MR BROM\: Because while she is talking
in legal context, it's a fact intensive discussion.
So a little bit of legal discussion to go with the
facts is appropriate.

CHAIRVAN (RIFFI'S: Gkay. And there is it.

| agree. Let's continue and | wll base only on
error that | don't know what you' re about to say,
because | can't read faster than you're talking and

hear what's goi ng on.
M5. PERRY: Well, I"'mtrying to go fast to
get it in tonight.

CHAI RVMAN GRI FFI'S:  No, no, no, ny point

M5. PERRY: | don't want to have to carry
t hese fol ders back and forth.
CHAl RMAN GRI FFI S: Let nme talk, please.

My point is I'mnot sure | can uphold an objection for
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a legal argunment or not when |I'm not sure what you're
saying, and I don't think you are barred from tal king
about |aches and stuff. So let's continue on that
and, M. Danmari, we wll give anple tinme for all of
the parties and participants to address anything that
conmes up. Let's continue.

M5. PERRY: As ANC 3F understands the
issue, the equitable doctrine of |aches prevents the
enforcenent of stale clains. In the context of Board
of Zoning Adjustnent appeals, the doctrine asks
whet her the appellant has slept on his rights so as to
make a determnation against the property owner
unfair.

Counsel for Kuri Brothers also argues,
arguendo, that assumng the appellant is engaged in
the kinds of auto repairs described in the zoning
definition of repair garage, the doctrine of estoppe
bars the District of Colunbia from enforcing Zoning
Regul ations, which it has for so long ignored, and
that in D.C versus Cahill, the Court of Appeals of the
District of Colunbia applied the estoppel doctrine to
protect an applicant's good faith reliance on a zoning
i nspector's issuance of a building permt or a Cof O

Wile the civil infractions in BZA

processing each case has been long and very
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frustrating for ANC-3F and its residents, we do not
feel that DCRA, the ANC or the owners of Van Ness
South have slept and, therefore, do not feel a case
for |laches can be nade. These groups have actively
pursued all renedies available to them in each and
every one of these C of O cases.
A case cannot be made for estoppel either.
Wth good reason, counsel for Kuri Brothers has used
the ternms Van Ness Auto Care, Q Yuan and Kuri
Brothers interchangeably in his brief, but Van Ness
Auto Care and Q Yuan do not have clean hands and have
been aware of the nei ghborhood s objections to the use
of the basenent at 4221 Connecticut Avenue as a repair
garage since 1989, and they were well-aware of the
rulings of ALJs Roth and Quander and the BZA deci si on
of 1998.
Thus, justice in the case of Miurray versus
District of Colunbia Board of Zoning, the court stated

that the property owner who nmade commitnents for

archi tectural plans upon receiving the zoning
admni strator's ruling, despite know edge of
nei ghbor hood opposition, invites application of the

sel f created har dshi p doctrine and pr ecl udes
application of estoppel given the |ikelihood that the

zoning adm nistrator's ruling would be appeal ed.
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This Board has wearlier held that it

reviews the issues de novo, applying the Zoning
Regulations only and not DCRA regulations and
procedur es. Congress has defined this Board' s
jurisdictions and powers on appeal. D.C. Code 6641.07
in 2001, paragraph &4 under appeals, appears very
rel evant to this hearing.

It states that in exercising the above-
mentioned powers, the Board of Zoning Adjustnent may,
in conformty with the provisions of this subchapter,
reverse or affirm wholly or partly or may nodify the
order requirenment decision, determnation or refusal
appeal ed from or make such orders as may be necessary
to carry out its decision or authorization, and to
that end shall have all the powers of the officer or
body from whomthe appeal is taken.

ANC- 3F asks this Board to exercise fully
the powers conferred by Congress. Based on these
powers, the Board's de novo review should conclude
that the facility's operation and occupancy in the
basenment of 4221 Connecticut Avenue are not allowed as
a matter-of-right in the CG3-A Zoning District and,
therefore, violate the Zoning Regulations of the
District of Colunbia.

Then | talk about the fact that the use of
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this basenent is now -- well, you can read that. One

of the things | did not put in ny testinony, but | did

bring with me and | have it in ny statenent, is the
service center definition. There is no such
definition. D.C. admts they created it for this

particul ar applicant in zone papers.

In the past, there was two C of O for
aut onobi | e sales and accessories and installations of
those parts, the two previous ones. | have here the
Governnent's nenorandum of law from one of those
previous cases, and | just want to enter that.

It says because the words are not defined
in the Zoning Regulations, we may look to the plain

nmeaning given those words in Wbster's Dictionary.

Webster's defines accessory as an object or device not
essential in itself, but adding to the beauty,
conveni ence or effectiveness of sonething el se.

Unlike a stereo tape deck radio or air
condi tioner or power w ndows, an oil change does not
add to the beauty, convenience or sinple effectiveness
to a car. An oil change is, in fact, a necessity.
And | can put this into the record.

MR DAVMARI: | have no idea of what she is
referring to. O course, | haven't seen it like |

haven't seen anyt hing el se.
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MS. PERRY: It just --

CHAI RVAN CGRI FFI S:  Ckay.

MR BARD N She is referring, M,
Chairman, to a brief, a nenorandum of law filed by
counsel for DCRA before the -- in the matter of DCRA
versus Q Yuan and Van Ness, Inc.

CHAl RVAN  CRI FFI S: Ch, so it's a DCRA

MR BARD N Yes, and this is heavily
relied on by the ALJ, and actually paraphrased or
guoted in one of the decisions that have been provi ded
to you earlier by M. Brown, tonight again by the ANC

It's just part of the litigation in this case.

M5. PERRY: | think also in ny testinony
when you really have a chance to read it and | ook at
the attachnments, an autonobile -- what's been done has
to go. Every use of the property prior to Q Yuan was
for an aut onobil e deal ership

CHAIRVAN GRIFFI'S: R ght.

M5. PERRY: Were cars and repairs were
incidental to the sale of new cars only.

CHAIRVAN GRIFFI'S:  That's true.

MR DAMARI : Are we getting the owners
her e?

M5. PERRY: Sir, | have been famliar with
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this case for 13 years, and | have been to every
heari ng.

CHAl RVAN GRI FFI S: No one is questioning
t hat .

M5. PERRY: So | think, you know --

CHAI RVAN GRI FFI'S:  Wat el se?

M5. PERRY: | think it's also inportant to
note that many of these things have all been done
including the trailer that everybody tal ked about.

CHAl RVAN CRI FFI S: Wiich is out of our
jurisdiction if anything else is going down the --

M5. PERRY: | know, but just so -- and
then if you read the ruling, it's in here. It says
that even when cars were sold, he only sold three or
four a nmonth for his custoners from the gas station
property, not the 4221 property.

CHAI RVAN GRI FFI S: Ckay. You under st and
how hard that is to really get into rel evancy of what
we're dealing with specifically.

M5. PERRY: Vell, we're dealing with the
basenment, and when M. Danari or the counsel for Kuri
Brothers says it was always used as a repair facility,
that is not accurate.

CHAl RVAN GRI FFI S:  Ckay.

MR BARD N: M. Chairman, what's rel evant

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

391

here is the Zoning Regulations as you ruled in our
| ast hearing.

CHAl RVAN GRI FFI S: | certainly hope they
are. Ckay.

MR BARDI N: And the question is what is
going on in that basenent? W finally got to the
facts on the issue, which were w tnesses tonight.

CHAI RVAN GRIFFI'S:  Ri ght.

MR BARDI N: And what's going on in that
basenent and has been going on is a violation of the
Zoning Regul ations, and you as the court that bel ongs
to the Zoning Comm ssion have the duty to inplenent
t he Zoni ng Regul ati ons.

CHAl RVMAN GRI FFI S; No one is questioning
you there, M. Bardin.

MR BARDIN:. And that's what this is all
about, so everything else is peripheral. | agree wth
you, but what is really going on here, that no
Certificate of Qccupancy can issue, no certificate can
issue for what's going on in this basenent in this
zoning district wthout a special exception fromthis
Board, which Kuri Brothers and Q Yuan have never
asked for.

CHAI RVAN GRI FFI S:  Ckay.

MR BARD N: And that's the basis, that's
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the guts of this case.

CHAl RVAN GRI FFI S: Yes, but, M. Bardin,
tell me what of the ANC s testinony right now went to
t hat issue. | didn't see any testinony that talked
about what the specific use or function or observable
pi eces, any issuance of conplaints. It may all well
be in here, but the only objections that are comng
are as to relevancy as far as | understand.

MR BARD N Vell, we wunderstood from
prior submssions by Kuri Brothers to this Board in
this case --

CHAl RVAN GRI FFI'S:  Yes.

MR BARDIN. -- that they wanted to argue
| aches and est oppel .

CHAI RVAN GRI FFI S: No, | understand that
poi nt .

MR BARDIN:  You have heard that.

CHAIRVAN GRIFFI'S: | understand that.

MR BARDI N You know what estoppel is
about and probably know nore than enough on what
| aches is about, and those are phony argunents.

CHAI RVAN GRI FFI'S:  Ckay.

MR BARDIN. They have dirty hands.

CHAI RVMAN GRI FFI'S:  No, we appreciate that.

MR BARDIN. And we're trying to establish
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t hat .

CHAl RMAN GRI FFI S: W appreciate that.
Al right. 1t's 6:30.

M5. PERRY: | would also --

MR BROM:. M. Giffis, could | nake one
poi nt though in putting in sone context to Ms. Perry?

CHAl RVAN GRI FFI'S:  Yes.

MR DAVARI: Also, it's part of ny client,
t he Van Ness Sout h.

CHAl RVAN GRI FFI'S:  Ch, gosh.

MR BROM: If you look in her thing,
there is a lot of factual information.

CHAI RVAN GRI FFI'S:  Right.

MR BROM: And history is inportant, but
al so the advertisenents are particularly noteworthy.

MR DAMARI: Wiich I haven't seen.

M5. PERRY: These were in the newspapers.

MR DAMARI : | mean, everything s
concei vably sonmewhere, but | --

CHAI RVAN GRIFFI'S: | under st and.

VR BROM Putting aside that, but |
think if you focus in on those advertisenents, and
that's again his client representing thenselves to the
wor | d.

CHAIRVMAN GRIFFIS: Yes, and it seens to ne
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we have dealt with that also before this Board, and
the pertinence of advertising and, in fact, their
reliance of an ALJ on the adverti sing. Very well.
Let's get to --

M5. PERRY: | would --

MR DAMARI: If it's relevant.

CHAI RVAN GRI FFI'S:  Ckay.

MR BROM And when we petition to
intervene, and you correctly told us we didn't have to
petition, but we filed a paper. W attached
adverti senents.

CHAIRVMAN GRIFFI'S:  Right.

MR BROM: And served them on the |aw
firmthat M. --

MR DAMARI: Yes, but just because we get

a docunent --

CHAl RMAN GRI FFI S: Wiy are we arguing
this? Wit a mnute. Now, | object, because | don't
know what we're arguing about. W're now at 6:30. |Is

t here anythi ng you want to concl ude?

MB. PERRY: | do. | would like just one
t hi ng. If you turn to tab 11, and | think it shows
the difference between an autonobile service center
and proves what work is being done by the own

appl i cant. In tab 11, which is the advertisenents,
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and it says br akes, t uneups, oi | changes,
t ransm ssi on.

CHAI RVAN GRI FFI S: Ch, | understand, |
under st and.

M5. PERRY: And this is also the Van Ness
card, which shows the 21 service bays.

CHAIRVAN GRIFFI'S: R ght.

M5. PERRY: And all the work that is done,
whi ch goes beyond.

CHAl RMAN @RI FFI S: W have that in the

record already sonewhere. Vell, believe me, we wll
review all this and again, | will have to rely on the
el oquent words of M. Mtten. Trust our limted
intelligence, but we have sone. Ckay. What el se?

Any ot her concl usi ons?

Let nme just finish up ANC Then | am
going to have everybody stay up here, be confortable
while we get figuring out what and where we're going
next . | am thinking we're going to pick soneplace
tropical, but we may just have this room Any
conclusionary? |Is that it, M. Perry?

M5. PERRY: | mght conclude at the next
hearing. | nean, can we do nore?

CHAI RVAN GRI FFI S:  Good.

M5. PERRY: el |, | think his cross
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exam nation probably at the next hearing. | don't
know.

MR DAMARI: | wouldn't even know where to
begi n.

CHAIRVAN GRIFFI'S:  Can you turn your m ke
on?

MR DAMARI : | wouldn't even try to
endeavor to start cross exam nation. | don't even
know if it's worth ny time or whether | want to.

CHAI RVAN GRI FFI S: Ckay. W're going to
give M. Damari an opportunity to review the testinony
that he has heard today. Before we set the date, what
we're going to do is have M. Danmari submt into the
Ofice of Zoning whether he is going to conduct cross

exam nati on.

MR DAMARI: | will.
CHAI RVAN GRI FFI S: | ask for everyone of
participation to do the sanme, so that you wll know

whet her you have to be here or not unless you want to
indicate the fact that you will absolutely be here,
and | don't need to take those additional steps.

MR GREEN: The CGovernnent has no
intention of crossing the w tness.

CHAI RVAN GRIFFI'S:  There's one down.

MR BROMN: | don't.
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CHAl RVAN &R FFI S: M. Brown neither.

Ckay. Are you anticipating being here, Ms. Perry?

M5. PERRY: | haven't mssed a hearing
yet .

CHAIRVAN GRIFFI'S:  Can you turn your m ke
on?

M5. PERRY: Onh, | haven't m ssed a hearing
yet, so |l wll be here.

CHAI RVAN GRI FFI S: Ckay. So you wll be
prepared to start with cross exam nation of M. Perry
when we begi n agai n?

MR DAMARI: | wll try to avoid actually
the necessity for cross exam nation.

CHAI RVAN GRIFFI'S:  That --

MR DAMARI: If at all possible.

CHAl RVAN QRI FFI S: Good. That's a well -
st at ed endeavor.

BOARD MEMBER ZAI DAl N: | do have a
guestion since we're talking about order of the next
hearing. |Is M. Damari going to put on a case?

MR DAMVARI : Vell, | nean, | think.
There's a good question here in terns of what the
burden is. It's our contention, | said before, that
t he burden is on the CGovernnent.

BOARD MEMBER ZAl DAI N: Well, | understand
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that, but | think --

CHAl RVMAN R FFI S: Are you going to
present a case?

BOARD MEMBER ZAl DAl N: O everything that

we just heard, | think M. Bardin put everything in
perspective with what is going -- the testinony and
everything we need to  hear, despite all t he

technicalities.

MR DAMARI: | just --

BOARD MEMBER ZAl DAI N: Hold on, let ne
finish.

MR DAMARI: |'msorry.

BOARD MEMBER ZAl DAl N Let nme finish
Between all of the objections and everything, which I
know is relevant, I"'mnot a |awer, but | do know that
much, what M. Bardin said is the prevalent issue
here, is what's going on on this property? Is it
| egal under the zoning and should that C of O have
been revoked?

CHAIRVAN CRIFFIS: But let ne also put in
t here.

BOARD MEMBER ZAIl DAl N: After three hours
we have been here, | have probably heard a half an
hour of testinony relevant to that, but regardless, |

just want to know for ny own personal clarification
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whether or not you are going to put on a case that
will either rebut whatever they said or wll try to
prove that issue either way.

CHAIRVAN GRIFFI'S: Let ne get a yes or no
fromthat.

MR DAVARI : | do not think so, but | want
to be able to think it over.

CHAl RVAN GRI FFI'S:  No.

MR DAMARI: | do not think.

CHAIRVAN GRIFFIS: W're not going to hold
you to it.

BOARD MEMBER ZAl DAI N: One nore yes or no
gquestion. D d you file this appeal ?

MR DAMARI:  Yes.

BOARD MEMBER ZAI DAIN.  Ckay.

CHAl RVAN GRI FFI'S: Now - -

MR DAMARI: | nean, | can put --

CHAIRVMAN GRIFFIS:  To put it into context,
actually, let nme have you turn on your m ke.

MR DAMARI: Sure.

CHAIRVAN GRIFFI'S: To put it into context,
M. Zaidain, | don't see anything wong wth M.
Damari sitting back and not presenting anything.

BOARD MEMBER ZAl DAI N: That's absolutely

your call. | just wanted to --
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CHAl RVAN GRI FFI S: And letting the Board

decide on the evidence that is presented, and if that
is, in fact, the tactic that he wants to take, you
know, so be it. | think we're getting enough that we
can make our deliberation substantive and fruitful.

MR DAMARI: It's very unusual. This is a
very unusual type of appeal

CHAl RVAN GRI FFI'S:  Thank goodness, huh?

MR DAMARI: Because it is an appeal
that --

CHAIRVAN GRIFFIS:  Can we all just relish
that for a mnute?

VR,  DAMARI : It's an appeal where really
it's an appeal of first inpression.

CHAI RMAN GRI FFI S:  Ckay.

VR DAMARI : Vll, | won't go into the
legalities of it.

CHAl RVAN GRI FFI S: | ndeed. Let's pick a
date, sonething warm sonething Tuesday-ish. Wat do
you think, M. Bailey?

MR DAMARI: |'m avail able at any upcom ng
week, except for the week of Passover. |'m not going
to be around.

CHAl RVAN GRI FFI S:  Ckay.

M5. BAILEY: May 13", M. Chairnman, is a
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possibility.
CHAI RVAN CRIFFI'S:  Wiat is Passover date?
MR DAMARI : | think starting Wdnesday
the 16'", | believe.

CHAI RVMAN GRIFFI'S:  Ckay, the 16"

MR, DAMARI: That's actually next -- yes,
April 16"

CHAIRVAN GRIFFIS: Ckay. And 16" to the
20", Ckay.

MR GREEN What nonth are we talking
about ?

MR DAMARI : No, |I'm just saying that's
t he one week I am not avail abl e.

BOARD MEMBER ZAI DAIN:  She said My.

MS. BAILEY: M. Chairman?

MR. DAMARI: May 13" is -- sorry.

M5. BAI LEY: O we would go into June
after that date, and that would be June 17" or June
10'".  1'm assunming you want to put this at the end of
a day, so June 17", because there is an opening on
June 10", but that's in the norning.

MR BARDIN. M. Chairman?

MR BROM: If | could, M. Chairman --

MR BARD N For the sake of our

constituents and M. Brown's clients, isn't this worth
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putting at the beginning of the day? | nean, we have
been waiting and waiting and waiting.

CHAI RVAN CGRI FFI S: But her clarification
and what she neant was in the afternoon, not in the
norning. | don't think it's end of the day.

MR BARDIN. Well, you put it to be first
thing in the afternoon today.

CHAl RVAN GRI FFI'S: | ndeed.

MR BARDIN And then at the last mnute
we discovered you had another case that canme ahead of
us, as well as a public neeting.

M5. BAI LEY: M. Bardin, excuse ne, but
the reason is, as you can tell, we have been here for
at least three or four hours, and if you want to set
it for a whole norningy, we could do that, M.
Chairman, but this wuld be the only case in the
nor ni ng, because it goes for a couple of hours.

CHAIRVMAN GRIFFIS:  Well, and that puts us
to June is what you're saying?

MR BARDIN. | thought you said you could
do it on May 6" or 13"

CHAI RVAN  GRI FFI S: My 13" is in the
af t er noon.

VR. BROMN: The only <case 1in the

af t ernoon?
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CHAl RVAN GRI FFI'S: No.

M5. BAI LEY: It would be the second. O
May 13", it woul d be the second case in the afternoon,
but then you will have the rest of the afternoon. You
woul d be the | ast one.

MR BARDIN: Yes, we'll take May 13".

CHAl RMAN CGRI FFI S: Cay. And this is
relatively close. Let's just clarify availabilities.
Anyone not available on the 13" of My in the
afternoon? ay. That being said, and believe ne, we
did, in fact, nmark and note the schedule that we were
trying to keep this whole entire afternoon free. W
do get backed up with cases that continue, and then a
schedul e that we can't necessarily change.

Wth this though, this wll be only the
second case in the afternoon of only two cases. W
will definitely secure that and not put anything el se
in the afternoon. |In fact, not only a note, but staff
cannot allow me to put anything in that afternoon.

MR BARDIN: Thank you, M. Chairman.

CHAl RVMAN GRI FFI S: And looking at this

description, | have a limted description of that
case, | wuld not anticipate that that wll be
i ncredi bly |engthy. Noting our nornings are always
full, I would think that we would call this case at
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2: 30. That wll give us anple tinme to get through
what we need to in the norning and the afternoon.
That also will help that you all don't need to show up
at 1:00.

If in the best situation we finish at

2:00, so be it, and we'll wait for you to show up at
2:30 and we wll run to, | would anticipate, 6:30
again on that Tuesday. So we will try and keep it

together and nmake sure that we finish this, all the
proceedings in that day. That being said, Ms. Bailey?

MS. BAI LEY: Yes, sir. There were sone
docunments or subm ssions that the Board spoke about.
Are those to cone into the record, because if so, it
woul d be appropriate to set a tine for those to cone
in.

CHAIRVAN GRIFFIS: Do you want to just go
through the list briefly?

M5. BAI LEY: The appellant had presented
docunents concerning why the Board should not hear
this case, and | think --

MR DAMVARI : | don't know if | did
anything specific. | don't think | proffered any
docunents as to why they shouldn't hear the case. I
mean, | don't think so.

MS. BAI LEY: Wl l, whether the Board has
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MR BARD N: M. Danari talked about a

menor andum

MR DAMARI: | quoted to --

M5. BAILEY: Sir, will you be filing that

docunent into the record?

VR. DAMARI : Il would like to have it filed

in the record, yes.

M5. BAILEY: Ckay. That's one docunent.

MR DAMARI: Yes.

BOARD MEMBER ZAI DAl N: | have no problem

with himfiling it, but this Board nenber is --

MR BARDI N: He told me, Your

Chair.

Honor, M.

CHAl RMAN GRIFFI'S: Hol d on, hold on.

BOARD MEMBER ZAl DAI N | personally don't

think that the Board should go through that

again. |

mean, he can file that for the record. That's fine,

but | don't think we should take that up at the next

nmeet i ng.

MR DAVMARI: Well, | think it's inportant

to consider sinply because --

CHAIRVAN (RIFFI'S: Indeed. W're going to

accept it, put it in.
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MR DANMARI: Sure.

CHAI RVAN CGRIFFI'S: M. Bail ey?

M5. BAILEY: The record will be left open
for any rebuttal evidence. In other words, evidence
that was given that would be rebutted, the witten
subm ssion on that. And, M. Damari, do you intend to

cross Ms. Karen Perry?

MR DAVARI : At this point, | would say
no, but I would like to reserve the right to perhaps
doit. | do object to the docunents.

CHAl RVAN GRI FFI S: Ckay. Ms. Perry said
she would be in attendance, so she wll be prepared
for cross exam nation. VW will hold that out. Ve
certainly wouldn't want to preclude that opportunity.

M5. BAILEY: And those are the things that
| have, M. Chairnman. I'm not sure if there is
anything else. The last thing would be M. Damari had

asked the Ofice of Zoning to copy sone docunents for

hi m Wre you planning to submt those into the
record?

VR DAMARI : | would like to. I mean, |
don' t t hi nk t hose docunent s are principally

Certificates of Qccupancy for this premses, as well
as for sone other premses. | would |ike to have them

submtted in the record. | can do it. | think these
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are all docunents of public record. I would rather
submt them though at the next hearing when | am-- |
am going to present a nunber of those docunents to M.
Bello, and he can authenticate them So | would
prefer to do it then, because | think that's the
appropriate tinme to do it.

BOARD MEMBER ZAl DAl N: But you're asking
to submt docunments at the hearing and not prior?

MR DAMARI:  Yes.

MR GREEN. M. Chairman?

BOARD MEMBER ZAIDAIN.  Well, is that what
you' re asking to do?

VR DAMARI : I am asking. I think it
would be a nore appropriate tine to introduce it into
evi dence, at that tine.

BOARD MEMBER ZAIDAIN:  During the hearing?

VR. DAMARI : Yes. I mean, | am reading
this here. Everyone is laughing, but the way | read
your regs --

BOARD MEMBER ZAl DAl N: No, ["'m not
| aughi ng at you.

MR DAMARI: It says that any map, plan or
ot her docunment or mnatter readily available to genera
public need only be fully referenced in and the source

given by the appellant in place of filing a copy.
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That's why | was going berserk when they are saying
that | didn't serve a copy on them

CHAIRVAN GRIFFI'S: R ght.

MR DAVARI : Because that's permtted by
t he regs.

CHAl RVMAN (Rl FFI S: But in order just to
expedite things, first of all --

MR DAMARI : If you want nme to do it, |
will.

CHAl RVAN Rl FFI S: Right, and you have
listed it and it is public. | would say you can

submt all of that into the record that you are going

to use.

MR DAMARI: No probl em

CHAIRVAN GRIFFIS: W' |l get copies around
to everybody. |If M. Bello does actually cone in as a
wi tness, which is still of sone question, then you can

deal with your tactic on how he deals wth that
evidence, and if not, you have it in the record and we
can deal with it.

MR GREEN. M. Chairman?

MR BARDIN. M. Chairman?

MR GREEN. M. Chairman, may | be heard,
pl ease?

CHAIRVMAN CRIFFIS: M. Geen?
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MR GREEN Yes. Not to prejudge the

judges, but it would appear that those things that

relate to 4221 my have sone relevance

to this

pr oceedi ng. Those things that do not address 4221

Connecti cut Avenue, N.W, should not --

CHAI RVAN GRI FFI S: Ri ght. | can't argue
rel evancy until | see it.
MR GREEN: Vel |, I under st and, I

understand, but | think that --

CHAI RVMAN GRIFFI'S:  What | have done is get

you the docunents before the next hearing.

the nost expeditious thing is you take your

In fact,

time and

review the docunents. Submt a witten opposition or

notions to strike based on rel evancy.

MR GREEN:. Fi ne.

CHAl RMAN GRI FFI S; W'll take care of it

in two m nutes.

MR GREEN.  Fi ne.

CHAl RVAN Rl FFI S: Al right.
el se?

MR GREEN:.  Fine.

MS. BAILEY: M. Chairman?

CHAl RVAN (RI FFI'S: Yes?

MS. BAILEY: Sorry.

CHAIRVAN GRIFFI'S:  No, Ms. Bail ey,
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we al ways have tinme for you.

V5. BAI LEY: Sorry. Can we ask that all
docunents be filed by April 22™ and responses to those
docunents by May 6'"?

CHAI RVAN Rl FFI S: Any difficulty wth
t hose dates?

MR DAMARI: No probl em

CHAI RVAN (RI FFI'S:  Everyone cl ear on those
dates? M. Brown, do you want to cone sit up here?

MR GREEN. No choi ce.

CHAl RVMAN GRI FFI S: VW have got choice.

That's why we put it out there. Do you have
difficulties, M. Geen? Is that what your comrent
nmeans?

MR BROM: The April 22" date is a
probl em because | will be out of town.

CHAl RVAN GRI FFI S: Can you get it in
before the 22™? That's just when they are due.

MR BROM: Yes, yes.

CHAIRVAN GRIFFIS: | want to be realistic.
You know, we're not showing up again and having
argunents about how the tine wasn't realistic. W do
it or we can't do it. W have flexibility right now
This is why we're taking tine during the schedul e.

MR BROMWN:. Vel --
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CHAIRVAN GRIFFIS: If it's really

critical --

MR DAMARI : | have no objection for ne
filing on April 22" If M. Brown needs nore tine to
file it, | have no objection to that. He can pick a
day.

MR BROM: Can | file by the 29" | may
not file anything, but | would rather sit back and --

MR CGREEN | want to see what he is going
to file first, Your  Honor, and then nmake a
det erm nati on. But | think that April 29" would not
be out of order.

CHAI RMAN GRI FFI S: 13", Ms. Bailey, how
does that work out?

COW SSIONER M TTEN: Certainly, M.
Chai rman, we can nmake all filings due on April 29"

CHAl RVAN GRI FFI S:  Ckay.

M5.  BAI LEY: And the responses the
foll ow ng week.

CHAIl RVAN GRI FFI'S: Ckay.

M5. BAILEY: May 6.

CHAl RVAN GRI FFI S: Ri ght . It just cuts
down a little bit on the response tine, but if
you're --

MR BROM: | don't want people to change
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everybody else's schedule for little old nme, so if we
go back to the original 22" --

CHAI RVAN QR FFI S: Vell, let's run it
t hr ough. Is that anenable, everything is on 29"
responses are due on the 6. Any problenms with that?
Anyone el se have probl ens?

MR BARDI N: | think you will get better
results if you make it the 22" and give people two
weeks to respond and, you know, M. Brown, if he needs
to, he will ask for an extension of tine. He wll get
everybody' s consent.

MR DAMARI: | could tell you right now.

VMR BARDI N Probably he will file it
early.

MR DAMARI: I'Il tell you I wll consent
to it right now, whatever is best for everybody el se.

MR, GREEN. That's hel pful.

MR BROWN: If we could stick with the 22"
for the starting date, that way there is plenty of
time for everybody else to get it and respond.

CHAl RVAN (RI FFI'S: Done.

MR GREEN. Al right.

CHAl RVAN GRI FFI S: The original schedul e,
Ms. Bailey. Ckay. Everybody clear?

MR GREEN  Yes.
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CHAI RVAN  GRI FFI S: You know what's
required? Well, let's get out there and have sone fun
t hen. Thank you all very nuch. W appreciate your

patience this afternoon, and this would conclude, of

course, the April 8, 2003 BZA

VMR, BARDI N Thank you, M. Chairnman and

menbers of the Board.

(Whereupon, the hearing was adjourned at

6:52 p.m)
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