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P-R-O-C-E-E-D-I-N-G-S1

9:52 a.m.2

CHAIRMAN GRIFFIS: Good morning, ladies3

and gentlemen. Let me call to order the April 8, 20034

public hearing of the Board of Zoning Adjustment of5

the District of Columbia. My name is Geoffrey6

Griffis. I am chairperson. Joining me today is Mr.7

Etherly on my right. Representing the National8

Capital Planning Commission is Mr. Zaidain, and9

representing the Zoning Commission is Mr. Hannaham10

with us this morning.11

Copies of today's hearing agenda are12

available for you. They are located at the table13

where you entered into the hearing room. Please, let14

us know if we need additional copies, and we will have15

those provided to everyone. Let me run through a few16

things for folks that haven't been here, and a17

reminder for people that have been here.18

All public hearings before the Board of19

Zoning Adjustment are being recorded. So to that, we20

ask before you come forward to speak to the Board that21

you fill out two witness cards. Witness cards are22

located at the table in front of us. They are also23

located on the table where you entered into the24

hearing room. Those two witness cards filled out25
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should go to the recorder, who is sitting on the floor1

to my right.2

Also, I would ask that people turn off3

their cell phones and beepers, at this time, so that4

we don't have a disruption of anybody giving testimony5

or any other proceedings, and I'll do the same while6

you guys take a moment to do that.7

The order of procedure for special8

exceptions and variances today, this morning, will be:9

First, we will hear from the witnesses and statements10

of the applicants. Second, we will hear all11

Government reports, including Office of Planning,12

Department of Transportation and any other reports13

attendant to the application. Third, we will hear14

from the Advisory Neighborhood Commission. Fourth, we15

will hear persons and parties in support of the16

application. Fifth, we would hear persons or parties17

in opposition to the application. Sixth, finally, we18

will have closure remarks by the applicant.19

Cross examination of witnesses is20

permitted by the applicant or parties. The ANC within21

which the property is located is automatically a party22

in the case. The record on each case will be closed23

at the conclusion of our hearing, except for any24

information specifically requested by the Board, and25
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we will be very specific in terms of what is to be1

submitted and when it is to be submitted into the2

Office of Zoning.3

After that information is received, of4

course, it goes without saying, that the record would5

then be closed, and no other information would be6

accepted into the record. The Sunshine Act requires7

that public hearings on each case be held in the open8

and before the public. The Board may, however,9

consistent with its rules and procedure and the10

Sunshine Act enter executive session during or after a11

hearing on a case. This would be for the purposes of12

reviewing the record or deliberating on the case.13

The decision of this Board in contested14

cases must be based exclusively on the public record.15

Therefore, we ask people present today not engage16

Board members in any conversation, so that we do not17

give the appearance of not deliberating only on the18

record. I believe we are ready, after I say good19

morning to our able staff from the Office of Zoning,20

who is with us thing morning, Ms. Bailey and Mr. Moy.21

Mr. Nyarku is also with us and corporation counsel is22

Ms. Monroe.23

With that, I wish you all good morning,24

and we can move to preliminary matters. Preliminary25
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matters are those which relate to whether a case will1

or should be heard today, such as requests for2

continuances, postponements or withdraws or whether3

proper and adequate notice of the case has been4

provided. If you have a preliminary matter for the5

Board or you believe that this should not hear a6

particular case on its morning agenda, I would ask7

that you approach and have a seat at the table, as an8

indication of having a preliminary matter. And let me9

go to staff to see if there are any that they are10

aware of for our attention.11

MS. BAILEY: Mr. Chairman, members of the12

Board, good morning.13

CHAIRMAN GRIFFIS: Good morning.14

MS. BAILEY: There is no preliminary15

matter that staff has, at this time, Mr. Chairman.16

CHAIRMAN GRIFFIS: Good. Thank you. Is17

anyone else aware of any preliminary matters or have18

any preliminary matters for us? I'm assuming you're19

just ready to go ahead, right? Good. Very well.20

Then let's call the first case.21

MS. BAILEY: Application #16993 of Ernest22

Peterson, pursuant to 11 DCMR 3104.1, for a special23

exception to allow an addition to a single-family24

dwelling under section 223, not meeting the lot25
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occupancy requirements that section 403, side yard1

requirements of section 405, and the nonconforming2

structure provisions, subsection 2001.3. The property3

is located in the R-4 District of premises 500 P4

Street, N.W., Square 479, Lot 802.5

Please, stand to take the oath.6

(The witness was sworn.)7

MS. BAILEY: Thank you. Please, be8

seated.9

CHAIRMAN GRIFFIS: Good. Thank you.10

Also, let me just say, and I'll remind everybody, when11

you first address the Board, if you would not mind,12

giving your name and your address for the record.13

With that, I'll turn it over to you, sir. And to turn14

on the mike, you just press the base and perfect.15

MR. WATERS: Thank you. Good morning, Mr.16

Chair and members of the Board. My name is Reginald17

Waters, and my address is 7425 Blair Road, N.W.,18

Washington, D.C. 20012. And I have filed an affidavit19

to represent Mr. Ernest Peterson in these matters.20

CHAIRMAN GRIFFIS: Okay. Are you the21

architect?22

MR. WATERS: Engineer.23

CHAIRMAN GRIFFIS: Indeed. Okay. Let's24

run through it.25
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MR. WATERS: Okay. May I start?1

CHAIRMAN GRIFFIS: Sure.2

MR. WATERS: All right. This structure of3

500 P Street, N.W., is located in the R-4 zoning, and4

we have a nonconforming structure. May I get up to or5

should I point out or how would you like me to6

proceed?7

CHAIRMAN GRIFFIS: Yes. Actually, let's8

move all these boards closer, because I'm going to9

need you to constantly speak into a microphone.10

MR. WATERS: Okay.11

CHAIRMAN GRIFFIS: Is that working, Cliff?12

THE CLERK: I believe so.13

CHAIRMAN GRIFFIS: You're getting it?14

Okay. Fabulous. I have a cordless that you can use,15

also, but it may be easier for you to be close.16

MR. WATERS: Okay. Thank you. Will they17

be able to see?18

CHAIRMAN GRIFFIS: Who's that? Over19

there? Yes, we can just move this one out a little20

bit, so the rest of the Board can see. After all, our21

NCPC representative is very interested in renderings.22

That's fine. Okay.23

MR. WATERS: Thank you.24

CHAIRMAN GRIFFIS: And let me also say,25
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first of all, we have the entire written submission.1

This is 223, which is the addition to a residential2

house, that's a special exception, so I think we can3

run through this very quickly. But if you want to4

point out the pertinent pieces, that would be helpful.5

MR. WATERS: Yes. I would like to do6

that.7

CHAIRMAN GRIFFIS: Good.8

MR. WATERS: As we begin, this is a9

structure that -- am I on?10

CHAIRMAN GRIFFIS: Okay.11

MR. WATERS: Okay. We have 500 P Street,12

N.W. We have a semi detached dwelling, and what we,13

of course, are asking to bring a lot occupancy up from14

58 percent to 67 percent, and that 67 percent comes15

out to us adding 6 feet, 2 inches to the rear of this16

dwelling. This house is a corner lot and what we17

would like to do is continue with the scope and make-18

up of the neighborhood and to brick the dwelling in,19

and we would also like to add 6 feet, 2 of living20

space, because there is not enough living space to21

make it suitable to the neighborhood.22

This house has been vacant for many, many23

years, and the owners have just been deciding what24

they wanted to do, and once we began the planning25
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process, we realized that we did need some additional1

space. In accordance with the Board of Zoning2

Adjustment, we went with the lot occupancy, and we3

increase that again to 6 feet, 2 inches. We'll be4

bringing the second floor out 11 feet, 1 inch, and5

then bringing both floors out 6 feet, 2 inches.6

I've spoken with Ms. Karen Thomas from the7

Office of Planning, who has submitted her report, but8

has come out and done a walk-through with us and seen9

the thing that we want to do. The most important10

thing is, of course, bricking the structure. But what11

we would also like to do, and as you can see on the12

fourth picture, this is public space here, and we have13

been maintaining that public space as if it were part14

of the structure.15

But what we would like to do is go ahead16

and add a brick wall here on the 5th Street side, and17

add rod iron on top of it just to beautify that, and18

there is a concrete retaining wall on the O Street19

side. So we would like to go ahead and as well, as20

you can see in the rendering, just landscape that area21

and continue to maintain that, because we have been22

maintaining that. Prior to receiving the plat, we23

thought that was part of the actual land.24

BOARD MEMBER ZAIDAIN: So the building25
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line goes all the way up to the front of the building?1

MR. WATERS: The public space?2

BOARD MEMBER ZAIDAIN: The rod railing?3

MR. WATERS: Yes, the public space starts4

right here at the edge of the building.5

BOARD MEMBER ZAIDAIN: All right.6

MR. WATERS: The plat is 17 feet wide, and7

the house is 16 feet, 5 inches, so this is literally--8

BOARD MEMBER ZAIDAIN: And are those9

stairs, the wooden stairs and everything in public10

space as well?11

MR. WATERS: Yes, they are in public12

space, and we just detached them from the house as to13

protect it.14

BOARD MEMBER ZAIDAIN: Yes.15

MR. WATERS: So no one would have access16

to the home. There is just a front door and a rear17

door for egress. So those would be moved back, and in18

the rendering it would actually look a little bit19

different. We decided to go with a little bit more20

Victorian style stairs on the front of the home.21

CHAIRMAN GRIFFIS: So if the building line22

is at the face of the building now, you're adding a23

brick facade?24

MR. WATERS: We would like to add a brick25
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facade.1

CHAIRMAN GRIFFIS: Is that going to2

project over?3

MR. WATERS: It will project over onto4

public space about an inch or two.5

CHAIRMAN GRIFFIS: Okay. I think it's a6

great move. I mean, I think the brick is excellent.7

MR. WATERS: Yes.8

CHAIRMAN GRIFFIS: Not that we have great9

jurisdiction over that, but we always meddle where we10

probably shouldn't. Excuse me, Mr. Zaidain, what is11

the dimension of the addition?12

MR. WATERS: Yes, the current home right13

now is 42 feet, 10 inches.14

CHAIRMAN GRIFFIS: Yes.15

MR. WATERS: From front to rear. The16

addition would be 6 feet, 2 inches here.17

CHAIRMAN GRIFFIS: So when I'm looking at18

the plans that were submitted a room addition is being19

called out as 15 feet, 3 inches?20

MR. WATERS: Yes, and the plans, I did21

resubmit the plans, and I didn't adjust them prior to22

the meeting. In the plans, after speaking with Ms.23

Thomas from the Office of Planning, we realized that24

the calculations were not done correctly, and that we25
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do actually have 42 feet, 10 inches here, which brings1

us at the existing structure to 68 percent occupancy,2

and the maximum we can go to bring us actually to 693

and some change, and round it up to 70 percent. It's4

6 feet, 2 inches.5

CHAIRMAN GRIFFIS: Oh, I see.6

MR. WATERS: And that's what we're asking.7

CHAIRMAN GRIFFIS: I see. Okay.8

MR. WATERS: And we didn't resubmit those9

plans. We thought that in the report that Ms. Thomas10

submitted, and also with the renderings and us11

presenting before the Board, that we would actually12

share what we were intending to do, and we would be13

happy to resubmit those.14

CHAIRMAN GRIFFIS: Okay. Yes, we're going15

to need the actual plans.16

MR. WATERS: Right.17

CHAIRMAN GRIFFIS: Because that will be18

what would be approved or denied, and that will be19

obviously what you would have to do.20

BOARD MEMBER ZAIDAIN: And on the new21

plans are the bay window additions eliminated? I22

don't see them on the rendering.23

MR. WATERS: Yes, we did eliminate them.24

BOARD MEMBER ZAIDAIN: Okay.25
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MR. WATERS: Proportionately, we didn't1

think that that would be indeed looked upon favorably,2

so we just decided to go with the brick instead.3

BOARD MEMBER ZAIDAIN: Well, there are bay4

windows on the other townhouses, I'm only assuming,5

it's Washington, D.C., but there's bays on the rest of6

the block?7

MR. WATERS: There is actually about six8

doors down south of here.9

BOARD MEMBER ZAIDAIN: That's where they10

start?11

MR. WATERS: One home with a bay window.12

BOARD MEMBER ZAIDAIN: Okay.13

MR. WATERS: There's only one. Actually,14

that's the only one on that side of the street.15

BOARD MEMBER ZAIDAIN: Oh, I see.16

MR. WATERS: I'm sorry, there are two. So17

no, they have not been submitted.18

CHAIRMAN GRIFFIS: But you took the bay19

window off, because you thought proportionality you20

might have trouble with it?21

MR. WATERS: Well, we just --22

aesthetically.23

CHAIRMAN GRIFFIS: I see.24

MR. WATERS: We decided not to go with25
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that.1

CHAIRMAN GRIFFIS: Okay.2

MR. WATERS: It was more of aesthetic3

choices for us.4

CHAIRMAN GRIFFIS: There it is.5

MR. WATERS: Yes. The front of this is an6

odd shape, nonconforming home. The door typically7

should have been on 5th Street we thought.8

CHAIRMAN GRIFFIS: Right.9

MR. WATERS: But the structure has it on O10

Street on the long side of the house.11

CHAIRMAN GRIFFIS: Right. Well, yes, I12

think that elevation may not handle a bay. Well,13

first of all, it wouldn't be something that we would14

necessarily review, as it's an allowable projection in15

to that area.16

MR. WATERS: Yes.17

CHAIRMAN GRIFFIS: You would have to go18

through another review, which I don't think would be19

that cumbersome. But maybe you can look at a bay in20

the longer facade, but not in designing this thing.21

Let's move on. Any other questions? Clarifications?22

Okay. Well, anything else, at this point?23

MR. WATERS: No, that's everything we're24

asking for, and we would just like to know how -- what25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

18

we need to do to render -- to get a bench decision in1

front of you guys.2

CHAIRMAN GRIFFIS: Excellent. All right.3

We're going to run through the Government reports4

very quickly. Then I'm going to return back to you5

for last minute conclusions, remarks or anything of6

that nature.7

MR. WATERS: Okay.8

CHAIRMAN GRIFFIS: So have a seat.9

MR. WATERS: Thank you.10

CHAIRMAN GRIFFIS: Get comfortable. Let's11

go to the Office of Planning.12

MS. THOMAS: Good morning, Mr. Chairman,13

members of the Board. I'm Karen Thomas with the14

Office of Planning's recommendation. With respect to15

the special exception request for an addition to the16

residence at 500 P Street, N.W., we believe that the17

applicant has satisfied the conditions of the special18

exception, with respect to light and air and privacy19

of abutting properties, and as such, we recommend20

approval of the request. Thank you.21

CHAIRMAN GRIFFIS: Good. Thank you.22

Questions from the Board? Quick question on your23

second page in your table. First of all, again24

excellent report. It was kind of confusing, because25
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you were throwing dimensions that we weren't seeing on1

plans. But the lot width, they're not changing the2

lot width. Is that correct?3

MS. THOMAS: That's correct.4

CHAIRMAN GRIFFIS: And so we're looking at5

3, it probably should be 3 feet, is just what is non6

compliant. Is that correct?7

MS. THOMAS: That's correct.8

CHAIRMAN GRIFFIS: Okay.9

MS. THOMAS: Okay.10

CHAIRMAN GRIFFIS: And the 9 percent lot11

occupancy is the difference between what is existing12

and what they are requesting?13

MS. THOMAS: Yes.14

CHAIRMAN GRIFFIS: As opposed to the15

difference between what they are requesting from what16

is actually allowed?17

MS. THOMAS: That's correct.18

CHAIRMAN GRIFFIS: Okay. And I just heard19

today that they are upwards of 69 and change, I think20

it was said, getting them closer to 70 percent, which21

keeps them under allowable for special exception, but22

does that change your report as you are listing 6723

percent?24

MS. THOMAS: I think he meant to say 6725
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percent.1

MR. WATERS: No, I'm sorry. I did, I2

apologize.3

MS. THOMAS: Because we worked it out4

together.5

MR. WATERS: Yes.6

CHAIRMAN GRIFFIS: Okay.7

MS. THOMAS: I have him go inside and --8

CHAIRMAN GRIFFIS: So it's 67 and change?9

MS. THOMAS: Yes, 67 and some change, yes.10

CHAIRMAN GRIFFIS: Okay. Well, I think11

that obviously our understanding is it's below 70, and12

you're trying to maximize the allowable under special13

exception lot occupancy.14

MR. WATERS: That's correct.15

CHAIRMAN GRIFFIS: Which I think makes an16

awful lot of sense. Okay. Any other questions? Mr.17

Zaidain, do you have any questions, cross examination18

of the Office of Planning?19

MR. WATERS: No.20

CHAIRMAN GRIFFIS: Do you have the report?21

MR. WATERS: From Ms. Thomas?22

CHAIRMAN GRIFFIS: Yes.23

MR. WATERS: Yes, I do.24

CHAIRMAN GRIFFIS: Excellent. Okay.25
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Thank you, Ms. Thomas. Good report. That is all of1

the agency reports that I have noted, unless others2

are aware, and if not, we can go to ANC-2C.3

Is the ANC representative here today on4

this application 16993 of Peterson? Not seeing any,5

let's go to the letter that's not available. Do you6

have a letter from ANC?7

MR. WATERS: No.8

CHAIRMAN GRIFFIS: Did you get one?9

MR. WATERS: I'm sorry. We do not have an10

actual letter from the ANC. I requested one.11

However, in the last ANC meeting that this was brought12

to the table, three of the four members voted, persons13

in attendance, did vote for this addition, and one14

person voted against that, and I will make sure I get15

that from the ANC. I don't have a hard copy. It's in16

the planning report as well on the community concerns17

or on the last page.18

CHAIRMAN GRIFFIS: Right. Recommended19

approval of special exception request at regularly20

held meeting in February, property is not within21

historic district. Good. Well, in order for us to22

give great weight to the ANC's decision, we would have23

to, of course, have the letter submitted timely per24

our regulations. But we'll take that under note in25
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our extensive deliberation, which I think we're1

getting about to do.2

That's all the submissions I have. Mr.3

Waters, are you aware of any other submissions that4

are in the record that I have not made note of?5

MR. WATERS: No, I'm not, Mr. Chairman.6

CHAIRMAN GRIFFIS: Okay. In which case,7

Board members, any other comments, questions,8

clarifications? Mr. Waters, I'm going to turn it over9

to you for any conclusionary remarks that you might10

have.11

MR. WATERS: Thank you, Mr. Chairman. I12

would like to thank the Board for entertaining this,13

and we really feel strongly about what we're doing14

with the property, with all of the renovations and15

beautification in the community. We're two blocks16

north and two blocks east of the new Washington17

Convention Center, and the neighborhood, the Shaw18

neighborhood has been changing dramatically, and we19

would like to beautify this house, because it is a20

corner lot and it is an eyesore right now, and we feel21

that the renovations interior and exterior that we're22

doing will continue to add to the value of this23

neighborhood and continue to be consistent with the24

remaining renovations that are being done. And that's25
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my conclusion.1

CHAIRMAN GRIFFIS: Excellent. Thank you2

very much. Questions? Did you do these renderings?3

MR. WATERS: No, I did not do them4

personally.5

CHAIRMAN GRIFFIS: All right.6

MR. WATERS: My firm did them.7

CHAIRMAN GRIFFIS: Oh.8

MR. WATERS: I'm an engineer. I'm not the9

artist. That's why I'm the engineer, I can't draw10

without a straight edge.11

CHAIRMAN GRIFFIS: Well, to your12

conclusionary remarks, I think as the project is13

showing, and as we're about to deliberate on, I think14

it's an excellent improvement. I think the retaining15

wall around the front, which there probably was one at16

some point, who knows.17

MR. WATERS: Yes.18

CHAIRMAN GRIFFIS: But it's a great move,19

and I think also adding brick onto the side. But with20

that, I would move approval of application 16993 for21

the special exception, which would, of course, allow22

the addition to the single-family dwelling under23

section 223 as this property is not conforming and24

does not meet lot occupancy requirements under 403,25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

24

side yard requirements under 405, and nonconforming1

structure provisions of 2001.3 at the premises of 5002

P Street, N.W.3

We have to take at least 10 minutes on an4

application, right, so I thought I would fill some5

time.6

BOARD MEMBER ETHERLY: 2nd it, Mr. Chair.7

CHAIRMAN GRIFFIS: Thank you very much.8

Seconded. Any deliberation questions, comments on the9

motion?10

BOARD MEMBER ZAIDAIN: Just very briefly,11

Mr. Chairman.12

CHAIRMAN GRIFFIS: Good.13

BOARD MEMBER ZAIDAIN: I forgot to note14

that the Office of Planning had made reference to the15

possible inclusion of a privacy fence at the rear.16

Have you made a determination about whether you will17

do that?18

MR. WATERS: Yes, we will do a privacy19

fence in the rear as well. On the rendering, and we20

can't actually see, but there's an area for the21

privacy fence in the back that we were planning to do22

as well.23

BOARD MEMBER ZAIDAIN: All right.24

CHAIRMAN GRIFFIS: Good. Any other25
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concerns speaking to the motion?1

BOARD MEMBER ZAIDAIN: We just need to2

make sure we get the right plans submitted, so that3

the order is attached, so they don't have any problems4

getting a permit.5

MR. WATERS: Good.6

CHAIRMAN GRIFFIS: Let's dispense with7

this motion then. I would ask for all those in favor8

saying aye.9

ALL: Aye.10

CHAIRMAN GRIFFIS: Aye. And opposed? I11

want to record the vote, and then we'll give some12

instructions.13

MS. BAILEY: The motion was made by Mr.14

Griffis, seconded by Mr. Etherly, Mr. Hannaham and Mr.15

Zaidain are in support. There is not a third16

appointee sitting on the Board at this time, so that17

the vote is recorded as 4-0-1, Mr. Chairman.18

CHAIRMAN GRIFFIS: I'm sorry, Ms. Bailey.19

I didn't hear the last part. Did you give me --20

MS. BAILEY: 4-0-1.21

CHAIRMAN GRIFFIS: Oh, thank you very22

much. It's exactly correct. Okay. With that, I23

don't see any difficulty in doing a summary order on24

this, unless any Board member has concerns or25
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objections to that. We can send it out. This order,1

of course, for the summary will go out more quickly2

than a full order. However, this order will not be3

issued until we have received the current plans as4

you've indicated today. So as quickly as you can5

submit that, if you can leave them today, that, of6

course, would be the best case.7

MR. WATERS: Yes. Mr. Chair, I have one8

question for you.9

CHAIRMAN GRIFFIS: Yes?10

MR. WATERS: In the plans, I just need to11

use the same plans, but just make sure the dimensions12

are correct and I can file them with the office -- the13

Board of Zoning here or how do I actually submit them?14

CHAIRMAN GRIFFIS: That's exactly right.15

The revisions of which you described to us today, in16

terms of the 6,2 that accomplishes the lot occupancy17

we discussed, need to be in the record. Those would18

be delivered to the Office of Zoning.19

MR. WATERS: May I ask you a question, Mr.20

Chair, just to make sure?21

CHAIRMAN GRIFFIS: Yes.22

MR. WATERS: I would like to just make23

sure we have everything before we leave.24

CHAIRMAN GRIFFIS: Okay. You're not25
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supposed to approach us, but let's take a second.1

MR. WATERS: Oh.2

CHAIRMAN GRIFFIS: Do you have a question3

on your plans?4

MR. WATERS: Yes, I do. Is that all we5

need to do this, the housing?6

CHAIRMAN GRIFFIS: Do you have it? Okay.7

Anything else? Everybody clear? If you have8

questions, obviously, the Office of Zoning staff is9

incredibly accomplished and can help you get through10

everything, and so they will make sure that you get11

the right submission in, and believe me they will12

hound you until they do. So with that, have an13

excellent day, and I believe we can call the next14

case.15

MR. WATERS: Thank you.16

MS. BAILEY: Application #17003 of Edward17

Robinson, pursuant to 11 DCMR 3104.1, for a special18

exception to allow an addition to a single-family19

dwelling under section 223, not meeting the side yard20

requirements at section 405. The property is located21

in the R-4 District at premises 1420 A Street, S.E.,22

Square 1058, Lot 801.23

Mr. Robinson, are you ready to take the24

oath?25
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MR. ROBINSON: In one minute.1

MS. BAILEY: Okay. Is there anyone else2

here who will be testifying on this application?3

MR. ROBINSON: No. Good morning.4

MS. BAILEY: Mr. Robinson, would you,5

please, stand? Raise your right hand.6

(The witness was sworn.)7

MS. BAILEY: Thank you.8

MR. ROBINSON: My name is -- may I begin?9

CHAIRMAN GRIFFIS: Yes.10

MR. ROBINSON: Edward Robinson, and I11

reside at 1420 A Street, S.E., which is Ward 6. I'm12

accompanied here by my wife, but I will be doing the13

speaking. What we are proposing here -- can I have14

the mike here? What we are proposing is to basically15

widen out our kitchen and put an addition on top of16

that. And these are the drawings and all of you do17

have a copy of that. Can you hear me? Is it working?18

Okay. All right. This is the existing house right19

here. You can see where --20

CHAIRMAN GRIFFIS: Hold on just a second.21

BOARD MEMBER ZAIDAIN: Make sure that's22

on.23

MR. WATERS: I see no on and off switch.24

BOARD MEMBER ZAIDAIN: You can use that at25
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the bottom.1

MR. ROBINSON: Can you hear me? That's2

better. Okay. The existing part of the house here3

was built in 1890. This house is not classified as4

historic. Now, this part of the kitchen here was5

built in the early 1930s. What we have here on the6

side of the house is a side of side walkway that leads7

from the house to the back of the house. This kitchen8

is very small. You have the dimensions in front of9

you.10

What we are proposing is basically to11

square the house off and maintain this walkway that we12

have to the east side of the house. On top of that,13

an additional 6 foot deck right there. Now, we are14

only using, at this point here, excluding the deck,15

only 42 percent of the property space that we are16

allowed. We are allowed to use up to 60 percent.17

Right now, today, we're using 42 percent.18

At the time the actual deck is extended,19

we would still only be using 45 percent.20

CHAIRMAN GRIFFIS: So these calculations21

count the small areaway?22

MR. ROBINSON: I believe they do. I am23

not 100 percent sure on that. You mean, the24

passageway that belongs right here?25
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CHAIRMAN GRIFFIS: That's correct. Your1

lot is 20 feet wide, correct?2

MR. ROBINSON: Yes, sir.3

CHAIRMAN GRIFFIS: And then how deep is4

it? Rather, the structure, how deep is the structure?5

MR. ROBINSON: All together it is --6

looking on the plat, I cannot quite make what it says7

here.8

CHAIRMAN GRIFFIS: It's what? Yes.9

MR. ROBINSON: No, I cannot make -- now,10

you're speaking from here to there, correct?11

CHAIRMAN GRIFFIS: Yes. Your area was12

about 3.58 feet as it is showing on the plat.13

MR. ROBINSON: Yes.14

CHAIRMAN GRIFFIS: That would count15

towards lot occupancy. I'm just trying to figure out16

whether that was done.17

MR. JACKSON: Mr. Chairman?18

CHAIRMAN GRIFFIS: Yes?19

MR. JACKSON: The length of the house is20

46.3 feet, and it would not be getting any deeper,21

except for the deck. So currently for the house it's22

46.3 feet, and the width of the lot is 20 feet.23

MR. ROBINSON: So we are not trying to24

expand the house any further, other than a deck, which25
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would be just right off of the new master bedroom.1

What we're basically trying to do is just square the2

house off. Now, we understand the 8 foot rule that3

went into effect in the early part of the century4

here, and that was the reason why that kitchen was5

built just there, but this is a kitchen where two6

people could only walk. Two people and a dog, forget7

it. Two people, a dog and a grandchild, impossible.8

That is why we want to extend it all the9

way and just square the building off. We still have10

50 or over, well, let me see, all together it comes to11

about 58 percent of the property line still to use to12

do whatever we please with. We are not doing that.13

We are not trying to extend the house, modify, change14

it in any way whatsoever. We are squaring the house15

off.16

CHAIRMAN GRIFFIS: Indeed. And as you are17

under a special exception, you don't see any adverse18

affect on the use or enjoyment of any of the abutting19

properties?20

MR. ROBINSON: Absolutely not.21

CHAIRMAN GRIFFIS: You've talked to your22

neighbors and they haven't --23

MR. ROBINSON: We've spoken to every24

single neighborhood in the neighborhood. A few have25
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spoken to the ANC meetings. We have gone along there1

with signatures. There has not been one single2

individual who has disapproved of that.3

CHAIRMAN GRIFFIS: Okay. And they are4

still getting enough light and air?5

MR. ROBINSON: They are getting plenty.6

CHAIRMAN GRIFFIS: Okay. I think those7

are going to be the pertinent ones. When you're8

talking about your deck, which is 10 x 6, that was9

also calculated into the lot occupancy, correct?10

MR. ROBINSON: Yes, sir.11

CHAIRMAN GRIFFIS: Okay. I'm not12

questioning it. You're well under 67. One can see13

that just looking at the plat, and then if we look at14

46.3, I'm just wondering whether the 42 to 45 percent15

is actually the correct calculation or not. I mean,16

it will only change a matter of 1 percent or so. But17

you know how we are, we're such sticklers for great18

detail. You have additional height available, do you19

not?20

MR. ROBINSON: We do have additional21

height.22

CHAIRMAN GRIFFIS: Any reason why you23

didn't go up?24

MR. ROBINSON: We don't want to.25
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CHAIRMAN GRIFFIS: Okay.1

MR. ROBINSON: We want to keep the house2

just as it is.3

CHAIRMAN GRIFFIS: Okay. Good. Any other4

questions from the Board, clarifications? Is everyone5

understanding what we're looking at here? I'm certain6

we are. And do you use that, this isn't really7

necessarily pertinent to the application, but do you8

use that small areaway, the 3.5 feet?9

MR. ROBINSON: This walkway? Just about10

every day.11

CHAIRMAN GRIFFIS: Really?12

MR. ROBINSON: Just about every day.13

CHAIRMAN GRIFFIS: Okay.14

MR. ROBINSON: And when you think about15

it, this can be used for a number of things. You16

know, one, just easy access to the backyard. Let's17

say, for example, there is a fire or some EMT has to18

get access to the back, we do not have to go all the19

way around the alley, go through the gate, we can just20

go right straight through there. So access to that21

alley is paramount. It is just -- it's extremely22

important.23

CHAIRMAN GRIFFIS: Indeed. There's two24

questions. Do you have A-4 with you, sheet A-4?25
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MR. ROBINSON: A-4? That's a first to me.1

I don't know what that is.2

CHAIRMAN GRIFFIS: Okay. A-4 is actually3

your sections and details. Can you talk to me about4

the addition, what materials are going to face it?5

What's the facade? What's the exterior made of?6

MR. ROBINSON: Okay. The exterior on the7

first floor, right here in the kitchen, is going to be8

brick to stay consistent with the rest of the house9

here. The top floor was going to be brick, and we're10

debating on that now, and the reason for that is that11

I've been spending over a year's time trying to get12

this done, and I've lost in excess of $100,000 in13

income to do this, and I'm not sure if we will have14

the funds to fully brick the home. So it will either15

be brick or aluminum siding.16

CHAIRMAN GRIFFIS: Okay.17

MR. ROBINSON: But the bottom floor will18

be brick, just staying consistent with the house, and19

painted to remain the same color as it is today.20

CHAIRMAN GRIFFIS: Okay. I think we're21

perfectly understanding of the cost implications. I22

would strongly recommend continuing brick through it23

or looking at an alternative to vinyl siding, which24

may be even, you know, a type of cement board.25
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MR. ROBINSON: Yes.1

CHAIRMAN GRIFFIS: Which actually looks a2

heck of a lot better than your vinyl and will be less3

maintenance. There is a question. I don't know if4

you can speak to this section on A-4 then. The5

addition has a flat roof. Is that correct?6

MR. ROBINSON: A flat slanting roof, yes.7

CHAIRMAN GRIFFIS: Okay.8

MR. ROBINSON: It will have to slant,9

obviously.10

CHAIRMAN GRIFFIS: Yes. I mean, it's not11

a peaked roof?12

MR. ROBINSON: No.13

CHAIRMAN GRIFFIS: You don't have?14

MR. ROBINSON: No.15

CHAIRMAN GRIFFIS: Okay.16

MR. ROBINSON: It's not.17

CHAIRMAN GRIFFIS: There's a line showing18

on this section, which didn't make a lot of sense, but19

I think it's just a graphic piece. Okay. Any other20

questions, clarifications? Good. Very well. Let's21

move on to the Office of Planning, and welcome them22

this morning.23

MR. JACKSON: Good morning. My name is24

Arthur Jackson of the D.C. Office of Planning, and I'm25
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representing the Court today on this application. The1

applicant has come forward requesting to expand their2

existing dwelling as, to repeat what they just3

outlined, to take the existing kitchen and expand it4

to be the width of the existing dwelling, then add a5

second floor and a deck behind.6

Based on our several site visits to the7

property, and the plans submitted by the architect, we8

think the application meets the standards of section9

223 with regard to availability of air and light, not10

being unduly effected, and lack of effect on the11

neighboring properties. Of particular note would be12

the fact that the property is surrounded by fences,13

and because of the construction of the house in front,14

you cannot -- you would not be able to see any changes15

to the kitchen portion of the house, which is behind16

the front facade, from the adjacent street.17

Based on this information, the Office of18

Planning recommends approval of this application as19

per the Zoning Regulations, and we're available for20

questions.21

CHAIRMAN GRIFFIS: Thank you, Mr. Jackson.22

Any questions from the Board? Mr. Robinson, the rest23

of the block or the typical structure on this block is24

a row dwelling. Is that correct?25
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MR. ROBINSON: The majority, in fact, all1

of them are. Ours was the first home on the block2

from what we've been told.3

CHAIRMAN GRIFFIS: Is that right?4

MR. ROBINSON: Yes.5

MR. JACKSON: Yes, our observations6

indicated that most of the dwellings on the block are7

actually taller. This is the shortest dwelling on8

that block face.9

MR. ROBINSON: Yes.10

MR. JACKSON: And it's the only semi-11

attached dwelling that -- on that street frontage.12

And I think there's only one on the opposite street13

frontage and that's on a corner.14

CHAIRMAN GRIFFIS: Indeed. Okay. Any15

other questions of the Office of Planning from the16

Board? Do you have any cross examination of the17

Office of Planning?18

MR. ROBINSON: No, I don't.19

CHAIRMAN GRIFFIS: Are you in receipt of20

their report?21

MR. ROBINSON: Yes, I am.22

CHAIRMAN GRIFFIS: Okay.23

MR. ROBINSON: And how soon of an approval24

can we get from you?25
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CHAIRMAN GRIFFIS: Well, that's premature.1

So let's go to the other Government reports, at this2

time. We did have Fireway in on this, which the3

Emergency Medical Service Department does not object4

to approval of this application, and that was attended5

to the OP report. Let's go to the ANC-6B. Is the ANC6

representative here today regarding Application #170037

of Mr. Robinson?8

MR. ROBINSON: At the last ANC meeting,9

they -- we were approved easily. I believe it was 9-10

0.11

CHAIRMAN GRIFFIS: Okay.12

MR. ROBINSON: Yes, it was.13

CHAIRMAN GRIFFIS: Actually, I think I can14

carry this one. Exhibit 20 is the letter from ANC-6B,15

which does say at its regular scheduled and properly16

noticed meeting of which was held on March 11, 2003,17

there was a unanimous vote of 9-0-0 to support the18

above referenced application, which is, of course, Mr.19

Robinson's 17003, and that was for the special20

exception, which would allow the addition to the21

single-family dwelling located at 1420 A Street, S.E.22

As we no longer have our official person23

that knows the ANC regulations, do they not have to24

state that a quorum was present, and do they not have25
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to state what a quorum is?1

MS. MONROE: I'm sorry? Yes, they're2

supposed to state it in their letter.3

CHAIRMAN GRIFFIS: Indeed. Well, we'll4

send a nice little note to 6B, but I think we5

understand that clearly if there were 9 members that6

it would substantiate a quorum or we can assume that7

and give it the great weight it is so entitled, unless8

there are any major objections from the Board.9

BOARD MEMBER ZAIDAIN: No.10

CHAIRMAN GRIFFIS: Very well. That's all11

the Government reports that I have. Board members are12

you aware of any other submissions from agencies or13

other Government reports? Mr. Robinson, are you aware14

of any other submissions?15

MR. ROBINSON: No, I'm not.16

CHAIRMAN GRIFFIS: Oh, you did make note17

that there was a petition of which, I should just make18

note for the record, was attached to the OP report of19

which seven or so signatures are no it.20

MR. ROBINSON: Yes.21

CHAIRMAN GRIFFIS: And they are indicating22

full support. Okay. With that then, I think we can23

move on, unless there's anything else, questions or24

clarifications? Anything of that note? Mr. Robinson,25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

40

I turn it over to you for brief conclusionary remarks.1

MR. ROBINSON: We have been going through2

this process for a long time, and that's neither here3

nor there. What we are attempting on doing is4

basically beautifying a home that would suit the5

neighborhood, suit the next owners. At the rate -- if6

we were to keep this home the way it is right now,7

there is no way a family could live there. There is8

no way a family can live there. The rooms upstairs9

are very small, that's why we need the extension.10

One day when we leave here, a family of11

two or three might want to purchase the property,12

raise their family here in the D.C. area and so forth.13

At this point, there is no way. There is absolutely14

no way. So we're not only doing this for ourselves15

and to beautify the community, we're looking on down16

the road. When we no longer live here, a family could17

easily move in there and continue prospering in the18

Capitol Hill area.19

At this point in time right now, it can't20

be done, and I have looked at the previous renters21

that have been there for years past, and it has always22

been single individuals, maybe with a dog, but they23

were the only individuals that could fit in there.24

With these new plans here, a family could live there.25
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We can live there. I think it only benefits the D.C.1

area that these changes are made.2

CHAIRMAN GRIFFIS: Good. Thank you very3

much. For absolute clarification, you don't need to4

show us that there is some practical difficulty. Do5

we have a lesser burden in terms of a special6

exception that's with us in that particular directive7

to my questions about how it tended to effect the8

adjacent properties, be it use or light and air? I9

think it's fairly straightforward that, in fact, it10

does not or none has been evidenced to us that would11

bring concern that it may, in fact, be a detriment in12

those respects.13

Then any other last comments, questions,14

clarifications? If not, I would move to approve15

application 17003 of Edward Robinson. This is also a16

special exception to allow an addition to a single-17

family dwelling under section 223, which is not18

meeting the side yard requirements under section 40519

at premises 1420 A Street, S.E., and ask for a second.20

BOARD MEMBER ETHERLY: 2nd, Mr. Chair.21

CHAIRMAN GRIFFIS: Thank you, Mr. Etherly.22

I think it's very clear in terms of the presentation23

today, and also the Office of Planning report, which24

was well-laid out and extensive in terms of how it met25
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the test for the special exception. I do not see any1

necessary reason that the Board would get into2

requiring special treatment in terms of design or3

screening, as we are given the jurisdiction under4

223.4, and I think that's all I need to say. Anybody5

else? Very well.6

I would ask for all those in favor saying7

I.8

ALL: Aye.9

CHAIRMAN GRIFFIS: Aye. And opposed?10

MR. ROBINSON: And I say thank you. Thank11

you.12

CHAIRMAN GRIFFIS: Let us record the vote,13

and then we'll --14

MS. BAILEY: The vote, Mr. Chairman, is15

recorded as 4-0-1. Mr. Griffis made the motion, Mr.16

Etherly seconded, Mr. Zaidain, Mr. Hannaham are in17

support, and the third appointee is not sitting on the18

Board, at this time, and that's a summary order, Mr.19

Chairman.20

CHAIRMAN GRIFFIS: I don't see any concern21

there would be, unless any opposition from the Board,22

we can do a summary order on that.23

MS. BAILEY: Thank you, sir.24

CHAIRMAN GRIFFIS: Excellent. Thank you25
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very much. Have an excellent day and good luck1

getting this done.2

MR. ROBINSON: Thank you very much.3

CHAIRMAN GRIFFIS: And rethink the vinyl4

siding.5

MR. ROBINSON: Yes, sir.6

CHAIRMAN GRIFFIS: Okay. Why don't we7

have the next case, Application #17001 of the RLA8

Revitalization Corporation and Victory Housing, get9

set up. We're going to take three minutes, and you10

have 15 minutes to present the entire case, and then11

we'll move on. No, actually, I'm kidding.12

MR. GLASGOW: We can do it.13

CHAIRMAN GRIFFIS: We have sped through14

easily this morning, so that we can give ample time to15

explore this next application. So take your time.16

We'll be back.17

(Whereupon, at 10:35 a.m. a recess until18

10:46 a.m.)19

CHAIRMAN GRIFFIS: Okay. Let's reconvene.20

Why don't we call the last case of the morning.21

MS. BAILEY: Thanks, Mr. Chairman, and22

that's Application #17001 of RLA Revitalization23

Corporation and Victory Housing, pursuant to 11 DCMR24

3104.1, for special exception from the roof structure25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

44

setback provisions under section 411, a special1

exception for a zone district boundary line crossing a2

lot under section 2514, and, in the alternative,3

pursuant to 11 DCMR 3103.2, a variance from the4

parking requirements under sections 2101, 2115 and5

2117, a variance from the loading requirements under6

section 2201, and a variance from the residential7

recreation space requirements under section 773. The8

project is to construct a seven story apartment house9

for the elderly in the C-3-A/R-4 District at 14th and10

Irving Streets, N.W. The property is located in11

Square 2848, all or portions of Lots 71, 867 and 824.12

All those wishing to testify, please,13

stand to take the oath, and, please, raise your right14

hand.15

(The witnesses were sworn.)16

MS. BAILEY: Thank you.17

CHAIRMAN GRIFFIS: Good morning.18

MR. GLASGOW: Good morning, Mr. Chairman.19

For the record, my name is Normal Glasgow, Jr. of the20

Law Firm of Holland and Knight. I'm representing the21

applicant, Victory Housing and the RLA Revitalization22

Corporation, in this application concerning an23

important senior citizen housing project for 75 units24

located immediately adjacent to the Columbia Heights25
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Metro Station at 14th and Irving Streets, N.W.1

Appearing here with me with me today on2

behalf of the applicant are Ms. Bonnie Thomson. On3

behalf of Victory Housing, seated to my immediate4

right, Mr. Maurice Walters of the architectural firm5

of Torti Gallis and Partners, Ms. Ruth Uchiyama of RLA6

Revitalization Corporation, and in the audience are7

Mr. Osborne George, traffic engineer, Mr. Steven Sher,8

land planner, and also Ms. Christy Shiker, also of9

Holland and Knight.10

I would like to request that Ms. Thomson,11

Mr. Walters, Mr. George and Mr. Sher be admitted as12

expert witnesses. All of these experts, except for13

Ms. Thomson, have been previously accepted as experts14

in the past by this Board. Ms. Thomson is being15

offered as an expert in senior citizen housing16

development, and a copy of her resume is being17

submitted for the record. I understand it has already18

been submitted.19

Mr. Walters is being submitted as an20

expert in residential architecture, and Mr. George as21

a traffic engineer, and Mr. Sher in land planning.22

CHAIRMAN GRIFFIS: And do we have resumes23

for all the others or are we relying on our excellent24

memories?25
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MR. GLASGOW: I believe that we are1

relying on the memories of the Board members. You got2

one from Maurice. All right.3

CHAIRMAN GRIFFIS: Okay. Good.4

MR. GLASGOW: We have one for Mr. Walters,5

a resume is being submitted, and Mr. George has his6

resume, also.7

CHAIRMAN GRIFFIS: All right. Board8

members, let's take up Ms. Thomson first. Any9

questions of Ms. Thomson?10

BOARD MEMBER ZAIDAIN: I don't think I11

have that resume.12

CHAIRMAN GRIFFIS: Right here.13

BOARD MEMBER ZAIDAIN: Thanks.14

BOARD MEMBER ETHERLY: Mr. Chair, I don't15

have any objection regarding Ms. Thomson's designation16

as an expert to the extent if you feel it is17

appropriate, it might be helpful to get some broad18

guidance from counsel as to what he expects or19

anticipates Ms. Thomson testifying to with regard to20

the area of senior housing.21

MR. GLASGOW: Yes, that would tie in to22

her experience with respect to number of units use of23

parking and loading type facilities for the projects24

that she has been involved in.25
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BOARD MEMBER ETHERLY: Thank you, Mr.1

Glasgow. Thank you.2

CHAIRMAN GRIFFIS: Ms. Thomson, to those3

issues in terms of your capacity at HUD, I understand4

that you were in the office of general counsel. You5

had availability to review that type of information?6

MS. THOMSON: Thank you. That really is7

from my work with Victory Housing. The work that I8

did with the Government it had to do with affordable9

housing, but more with financing and legal issues.10

CHAIRMAN GRIFFIS: And so your expertise?11

MS. THOMSON: I've been at Victory Housing12

since 1995.13

CHAIRMAN GRIFFIS: Right. And you've14

overseen or had experience in over 300 units then?15

MS. THOMSON: Yes.16

CHAIRMAN GRIFFIS: Okay. Any other17

questions from the Board, any concerns? Are there18

questions or concerns with the others, Mr. Walters,19

who has a very impressive resume, as we are now seeing20

again, which includes numerous awards in speaking21

engagements directly related to the residential22

architecture. Also as to selected projects, I think23

you'll note are fairly far and wide, but also include24

those located locally in the District of Columbia.25
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You did Alban Row?1

MR. WALTERS: And the garage.2

CHAIRMAN GRIFFIS: Okay.3

BOARD MEMBER ETHERLY: No objection, Mr.4

Chair.5

CHAIRMAN GRIFFIS: Any other concerns from6

any of the others? Mr. George? Very well. I take it7

as a consensus that we can bestow this great honor of8

being expert witnesses to the four who have been9

proffered to us, and let's move on from there.10

I do and will continue to access resumes,11

so that we do fill out the specific application, as12

they will stand alone, so as you can take note of13

that, we'll just include them in the file. Very well.14

MR. GLASGOW: All right. Thank you, Mr.15

Chairman. With the permission of the Board, I would16

like to present a brief opening statement, and then17

proceed with the testimony of the witnesses. I18

understand the Board members do have a copy of the19

statement of applicant, which has been filed with this20

case.21

CHAIRMAN GRIFFIS: That's correct. And we22

have all read it.23

MR. GLASGOW: All right. Then we will not24

-- we will dispense with the review of the statement25
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of applicant. All right. This is part of the record,1

and we will be relying on this as part of the2

presentation of the applicant.3

CHAIRMAN GRIFFIS: Good.4

MR. GLASGOW: The case involves a request5

from the Board for two special exceptions and two6

variances in order to construct the project. Special7

exceptions are for roof structure setback and for an8

extension of the zoning line for a portion of the9

site, which is located in the R-4 Zone along Irving10

Street, which will be located between the new11

apartment building to be built by Victory Housing and12

an existing apartment building located to its east.13

The relief is very technical in nature as14

we are using the R-4 Zone land in providing access to,15

and it is a part of the apartment project, and we are16

accessing some of the parking spaces off of that alley17

area, which will tie into the public alley.18

The roof structure setback occurs as a19

result of placement of the elevator core, so that they20

will be compliant with the new more stringent21

international building code, which the District is in22

the process of adopting and to maximize the setback of23

the roof structures from the street. Roof structures,24

as will be explained by the architect, are well25
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setback from all property lines.1

The variances requested are for variances2

from the parking requirements as the applicant is3

seeking to provide a total of nine surface parking4

spaces, and we would like to have four of those spaces5

to be compact spaces. Whereas, a total of 13 spaces6

are required under the Zoning Regulations. As will be7

testified by the applicant's witnesses, and as noted8

by the Office of Planning report, there is probably no9

better or more deserving location in the District of10

Columbia for the granting of parking relief, given the11

proximity to Metro Rail Station and the numerous bus12

routes immediately adjacent to the subject site, and13

the anticipated new development occurring in the14

immediate area, which will provide numerous retail and15

residential supporting opportunities.16

The other variances from the loading berth17

requirements and as will be testified to by the18

applicant's traffic consultant and expert, a full size19

loading berth is not needed, as the 12 x 55 foot20

loading berth is not needed for senior citizen housing21

project, and a smaller shared berth, which would be 1222

x 30 feet, will be located on the adjacent property,23

which is being developed by Donatelli and Kline, and24

they have submitted a letter to the record evidencing25
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a commitment to provide a shared loading berth when1

this project is completed.2

The berth will be provided in compliance3

with section 2203.4 of the Zoning Regulations, and if4

there are no preliminary questions, I would like to5

proceed with the testimony of the witnesses, noting6

that the local Advisory Neighborhood Commission, the7

ward council member and the Office of Planning have8

all submitted letters and documents in support of the9

application.10

CHAIRMAN GRIFFIS: And DDOT?11

MR. GLASGOW: Yes, and DDOT.12

CHAIRMAN GRIFFIS: Okay. A quick13

question. I'm not sure who is going to answer it, but14

just for some clarification on the alley, which is15

being called the private alley?16

MR. GLASGOW: Yes, it is private property.17

CHAIRMAN GRIFFIS: It is?18

MR. GLASGOW: Yes.19

CHAIRMAN GRIFFIS: Okay. How is that20

going to be managed? I mean, it's going to be open?21

MR. GLASGOW: Yes. We would be granting22

an alley easement as has been done in many situations23

where there is an alley closing. There's an alley24

closing involved with the overall development of the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

52

site, on the Donatelli and Kline piece.1

CHAIRMAN GRIFFIS: Right. Which is going2

to stop the connection to 14th Street, if I note the3

plans correctly.4

MR. GLASGOW: That's correct.5

CHAIRMAN GRIFFIS: Okay.6

MR. GLASGOW: And so this would provide7

access to the alley system off of Irving Street.8

CHAIRMAN GRIFFIS: That's understood.9

This may be a little far-a-scope, but I seem to have10

seen in other iterations that that was indicated as11

happening at some point, so it makes logical sense.12

MR. GLASGOW: Right.13

CHAIRMAN GRIFFIS: So I guess we can14

continue on that.15

BOARD MEMBER ZAIDAIN: I have a question16

in regards to the relief on the loading berth. So17

you're kind of seeking a variance from that18

requirement, but then once the adjacent development is19

completed, you will be within compliance, right?20

MR. GLASGOW: The size of the --21

BOARD MEMBER ZAIDAIN: I understand.22

MR. GLASGOW: Well, the size of the space23

would not be in compliance, because we have over 5024

residential units, the berth is required to be 12 x 5525
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feet in size.1

BOARD MEMBER ZAIDAIN: Yes.2

MR. GLASGOW: And the berth that would be3

available to us would be 12 x 30 feet in size.4

BOARD MEMBER ZAIDAIN: Okay. So the5

shared berth is required to be 12 x 55, but the6

proposed shared berth is 12 x 30, so you're kind of7

seeking two areas of relief in that sense, one from8

the size and then one is this kind of temporary9

variance, I guess, you're seeking from the berth10

requirements until this adjacent development comes on11

line?12

MR. GLASGOW: I think that technically13

what we're doing is we're asking for a variance from14

the loading berth requirements, but we are saying that15

we would provide a shared berth in accordance with16

section 2203.4 of the regulations when the Donatelli17

and Kline project proceeds forward.18

CHAIRMAN GRIFFIS: Okay. Are they going19

to need relief for their dimensions of their loading20

on the new construction or is that in compliance with21

the number of units?22

MR. GLASGOW: No, the number of units --23

they will be asking for 12 x 30, rather than the 12 x24

55.25
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BOARD MEMBER ZAIDAIN: And they would need1

relief on that project?2

MR. GLASGOW: For that. But we can3

provide the 12 x 30 foot space, which is what we're4

asking for, you know, at this point in time.5

BOARD MEMBER ZAIDAIN: Right.6

CHAIRMAN GRIFFIS: Yes, you say that, but7

do you mean it?8

MR. GLASGOW: Well, that's what section9

2203.4 provides for.10

CHAIRMAN GRIFFIS: I was just asking his11

comment. I'm not sure that -- it wasn't a strong12

commitment, if you understand what he's saying.13

BOARD MEMBER ZAIDAIN: No, I do. I just14

kind of -- I'm still viewing this in terms of two15

areas of relief. I mean, one is from the loading16

berth requirement and then one is from the size, but I17

don't want to put us in a position where we're ruling18

on a variance for somebody else's loading berth that19

hasn't been submitted yet.20

MR. GLASGOW: No, we're not asking for21

that, because we'll provide --22

BOARD MEMBER ZAIDAIN: But I'm saying if23

we take into account the 12 x 30, we kind of by24

default will be, if I understand it correctly.25
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MR. GLASGOW: No, not necessarily. When1

that project comes in, you'll be able to deal with2

that project. You see what I mean, without having the3

plans in front of you, at this point in time.4

BOARD MEMBER ZAIDAIN: Okay. Well, I5

mean, we can flush all this out as we go through it.6

CHAIRMAN GRIFFIS: Yes, I think.7

MR. COCHRAN: We are addressing it in our8

report, too.9

CHAIRMAN GRIFFIS: Right. Perhaps it10

would be helpful for the Board if you just reiterate11

in terms of loading what is provided attendant to this12

property?13

MR. GLASGOW: Sure. What's going to14

provided attendant to this property is a 10 x 20 foot15

service delivery space, which we accessed off of16

Irving Street, as will be attested to by the traffic17

consultant, that's the main area by which this18

building will be serviced. Then also on the site that19

we'll call Donatelli and Kline site, there will be an20

area, a 12 x 30 foot loading berth area, that will be21

provided as a shared loading berth for this particular22

project which will be available for this particular23

project, as provided for under the regulations under24

section 2203.4.25
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And I guess that's why I'm saying, Mr.1

Zaidain, that we believe that there's not technically2

an area of relief there, because the regulations do3

provide for shared loading facilities on another lot4

under that section. But we do not meet the size5

requirement.6

CHAIRMAN GRIFFIS: Yes, but with the other7

-- I'm sorry, what's the adjacent development called8

again?9

MR. GLASGOW: The Donatelli and Kline10

project?11

CHAIRMAN GRIFFIS: Yes. Would they need12

relief from the size requirement in that project?13

MR. GLASGOW: We will be asking for that14

in the future. We have an area back there that can15

fit a 12 x 55 foot truck, just as a matter of16

property.17

BOARD MEMBER ZAIDAIN: Just as the service18

area that you just referenced?19

MR. GLASGOW: Yes, the Donatelli and Kline20

project.21

BOARD MEMBER ZAIDAIN: Oh.22

MR. GLASGOW: There's an area that would23

meet that, but we would rather use it for two 12 x 3024

foot trucks, and we -- at a future date, we can, you25
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know, deal with that and the Board will either grant1

that application or it won't at the time.2

CHAIRMAN GRIFFIS: Okay. So what we're3

looking at with this service space that you've talked4

about, which is off of Irving is in the new drop off5

area?6

MR. GLASGOW: Yes, sir.7

CHAIRMAN GRIFFIS: It's indicated on A-28

with trucks that are going through, which I think9

we'll talk about more. Where is that in the course of10

approval for those curb cuts?11

MR. GLASGOW: Ms. Thomson, do you have any12

information as to where the approvals are? I would13

say that that has not been submitted formally for14

approval, other than the review of DDOT of this15

application. So DDOT personnel has seen these overall16

site plans.17

CHAIRMAN GRIFFIS: I see. Okay. All18

right. Obviously, we want to make this as cumbersome19

as possible with all applications, but I mean,20

clearly, if we granted it and then you weren't allowed21

to get that, then it would basically do away with any22

of the variance approval that we gave, and so other23

accommodations would have to be made. With that being24

known, let's let you continue.25
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MR. GLASGOW: All right. Thank you. I1

would like now to call the first witness, Ms. Bonnie2

Thomson. Would you, please, identify yourself for the3

record and proceed with your testimony?4

MS. THOMSON: Yes, thank you. I'm Bonnie5

Thomson. I'm a project developer with Victory Housing6

and the address at Victory Housing is 5430 Grosvenor7

Lane, Bethesda, Maryland 20814. Victory Housing is a8

nonprofit housing developer. We're affiliated with9

the Arch Diocese of Washington. We were founded in10

1979, and our mission is developing affordable housing11

for low income people.12

We have six senior assisted living13

facilities that we have developed, and we also were14

developing independent senior living projects. We15

have three that are in operation, one under16

construction, three more in the pipeline, including17

this one. We are the developer of this project at 14th18

and Irving Street, which we're calling Victory19

Heights. The project will include 75 one bedroom20

apartments for very low income seniors, plus common21

spaces for activities on the first floor.22

The project is funded by HUD under what23

they call the Section 202 Program. This is a program24

under which they have an annual competition for25
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funding. There is typically one project in the D.C.1

area selected each year, and this was the one that was2

most recently selected. The program provides funds3

for construction of the building, and it also provides4

operating subsidies, once you're up and running.5

HUD requires that the rents charged to6

tenants can't exceed 30 percent of each household's7

income, so it's a very affordable project for the8

people who get to live in it. You have to meet HUD's9

guidelines of being a very low income senior to apply10

to live there. You have to have an income of 5011

percent or less of the area medium. These12

restrictions on the rents and incomes last for 4013

years, and so long as the project complies with those14

requirements, you don't have to pay back the money15

they gave you to build the building, which in this16

case is going to be some 6 million dollars.17

Victory Housing has developed and we18

currently operate three other section 202 projects, so19

we've had a good deal of experience with the program.20

Let me just address, I guess, the roof structure21

first, which is one of the special exception requests.22

You'll see it when the architect shows you the plans,23

although, it technically doesn't meet the24

requirements, it actually is a good deal back from the25
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street and from the neighbors. I think that one is1

probably a fairly easy issue.2

The boundary line crossing this issue3

where we're going to have the alley along the side of4

the building, I have met with the people who are on5

the board of the neighboring building, which is 13616

Irving Street, I think it's called Irving Station, and7

they seemed quite pleased with the project. In fact,8

they are going to end up with light and air access,9

which they might have missed had somebody else come10

along and built a building right up next to theirs.11

So that seems to be working well for them.12

The loading zone, you know, we have in our13

other projects seen how people move into these14

projects. The bedrooms are small, 600 square feet15

average, these one bedroom apartments. The people are16

low income. They don't have a lot of possessions and17

even if they did, they couldn't fit them into the18

apartment. So typically people move in in maybe a19

small van or a small rental truck. There isn't a20

whole lot of need for -- I can't foresee the need for21

larger trucks than that.22

CHAIRMAN GRIFFIS: How many two bedroom23

units do you have?24

MS. THOMSON: There are none. You can't25
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build two bedrooms in section 202 projects.1

CHAIRMAN GRIFFIS: Is that right?2

MS. THOMSON: Yes.3

MR. GLASGOW: It's one bedroom only?4

MS. THOMSON: Yes, that's correct.5

CHAIRMAN GRIFFIS: So it's 75 one bedroom,6

averaging 600 square feet?7

MS. THOMSON: 75, correct, correct. I8

think you can build a two bedroom for a manager, but9

we're not.10

CHAIRMAN GRIFFIS: I see.11

MS. THOMSON: We're not doing that. We12

could have built one perhaps. So in our experience13

with these other projects, there isn't a whole lot of14

need for larger loading spaces.15

With regard to parking, in our other16

projects most of the tenants don't have cars. The17

other three projects that we have in operation are out18

in Maryland, two in Prince George's and one in19

Montgomery County, and we've built the required20

parking and a lot of it is standing empty, which we21

don't necessarily want to repeat. And those projects22

are not particularly well-located in terms of access23

to services. I mean, the people at 14th and Irving24

Street are going to be next to everything they need25
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within walking distance.1

CHAIRMAN GRIFFIS: How many units are in2

those projects?3

MS. THOMSON: It varies. One has 62, one4

has 88 and one has 76.5

CHAIRMAN GRIFFIS: Okay.6

MS. THOMSON: And they are all suburban7

projects.8

BOARD MEMBER ETHERLY: And if I may, Ms.9

Thomson, just to flush out that --10

MS. THOMSON: Yes?11

BOARD MEMBER ETHERLY: -- that question a12

little further.13

MS. THOMSON: Yes?14

BOARD MEMBER ETHERLY: In terms of15

proximity to the public transportation or major16

thoroughfares.17

MS. THOMSON: For those other projects?18

BOARD MEMBER ETHERLY: For the other19

projects in suburban Maryland.20

MS. THOMSON: Two of them are in21

Hyattsville. They are on the campus where Saint22

Anne's Infant and Maternity Home is, if you know where23

that is?24

BOARD MEMBER ETHERLY: Yes.25
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MS. THOMSON: We actually have a van. The1

management provides a van so people can get to places,2

but there is not -- I tried -- we tried to get a bus3

to come through the property, and we have not4

succeeded at that public bus. So it's a good walk to5

a bus, and then a good bus ride to get to any6

services. The other one is just up in Olney at 1087

Old Batchellors Road, and again it's a couple of miles8

down the road to get to shopping.9

BOARD MEMBER ETHERLY: Yes.10

MS. THOMSON: And you can get -- and we're11

providing a van there as well.12

BOARD MEMBER ETHERLY: Okay. One final13

question on the parking.14

MS. THOMSON: Yes.15

BOARD MEMBER ETHERLY: And then I want to16

come back to the loading component very briefly. On17

the parking side, no concern about any additional18

parking pressures being created by visitor traffic?19

MS. THOMSON: No, I think given the public20

transportation there, and the fact that I think a lot21

of the residents will be coming from within the22

neighborhood.23

BOARD MEMBER ETHERLY: Yes.24

MS. THOMSON: If they do have families25
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around, they might very well be close by.1

BOARD MEMBER ETHERLY: Okay. Okay. And2

with regard to the loading component in terms of I3

understand the argument regarding the size of the4

units kind of dictating what type of moving support a5

resident might need getting into the building.6

MS. THOMSON: Yes.7

BOARD MEMBER ETHERLY: In terms of8

commercial needs for a building of this type,9

commercial deliveries or service deliveries and stuff10

like that, similarly would you say the requirements11

are somewhat downsized as compared to maybe a more12

traditional?13

MS. THOMSON: Well, I think they are small14

in terms of the kind of truck, but also in terms of15

number. I mean, you might get Staples to come by with16

some office supplies. You might get a Fed-Ex truck or17

UPS truck come by. You know, there just isn't a whole18

lot of deliveries required.19

BOARD MEMBER ETHERLY: Okay. Okay. Thank20

you. Thank you, Mr. Chairman.21

CHAIRMAN GRIFFIS: You're providing meals22

in the building?23

MS. THOMSON: We're not providing meals,24

at this point in time. Now, as people age in place,25
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it may be that you have your Meals On Wheels coming by1

and dropping off meals.2

CHAIRMAN GRIFFIS: But each of the one3

bedroom has cooking facilities in it?4

MS. THOMSON: That's correct.5

MR. GLASGOW: For independent --6

MS. THOMSON: They are supposed to be7

independent.8

CHAIRMAN GRIFFIS: Right.9

MS. THOMSON: Over the years as people10

age, that becomes more of an issue.11

CHAIRMAN GRIFFIS: So the point is you12

don't anticipate in the future or any time soon some13

large cafeteria that would take obviously a lot more14

loading requirements and something of that nature?15

MS. THOMSON: No, no.16

BOARD MEMBER ZAIDAIN: Will there be17

vending areas or anything like that that might18

necessitate a Pepsi or Coca-Cola truck?19

MS. THOMSON: I don't know that we've20

planned in a vending machine. They might sneak one in21

there, but we haven't planned for it.22

CHAIRMAN GRIFFIS: Okay. Yes, Mr.23

Hannaham?24

COMMISSIONER HANNAHAM: Can you tell me25
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what's the selection process, how residents are1

chosen?2

MS. THOMSON: Well, let me just tell you3

about the one that we just opened this past fall, this4

is the one up in Olney. We basically decided, you5

know, we were getting a lot of calls that we were6

going to do it on a first come, first serve basis.7

The selection process was run by our management8

company. We hire professional management company to9

manage these projects. And they set a time and a10

place at a community center up in Olney, and two days11

before it was to open, seniors arrived and camped out12

two nights in the 90 degree heat to get those spaces13

in that project, and it filled up when they opened the14

doors. So there's an incredible demand.15

CHAIRMAN GRIFFIS: Was there any priority?16

You indicated that you thought some might be coming17

from the direct neighborhood. Was there any priority18

given to geography?19

MS. THOMSON: I don't believe. No, you20

can't really do that. You have to follow Federal Fair21

Housing Requirements, and I don't think that's22

something that you can do. But I think it's typical23

that you do get people from --24

CHAIRMAN GRIFFIS: Would it be for --25
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MS. THOMSON: People that know it's going1

on or the people who have been driving by and seen it2

built.3

CHAIRMAN GRIFFIS: Would it be for4

district residents only?5

MS. THOMSON: No.6

COMMISSIONER HANNAHAM: Do you expect to7

use the same system that you just described?8

MS. THOMSON: I don't know.9

COMMISSIONER HANNAHAM: First come, first10

serve?11

MS. THOMSON: We'll have to discuss that.12

I wasn't real happy with these people camping out in13

the heat. But it would be -- it could be a lottery14

system.15

COMMISSIONER HANNAHAM: That sounds fair.16

MS. THOMSON: There has to be something or17

you have to do something that is, you know, neutral,18

basically.19

COMMISSIONER HANNAHAM: Right.20

MS. THOMSON: That lets people in in a21

fair way.22

COMMISSIONER HANNAHAM: And fair way with23

respect to single individuals and couples as well.24

MS. THOMSON: Yes, that's right. You25
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could have couples or singles living in these units.1

COMMISSIONER HANNAHAM: But your selection2

process would take that into account?3

MS. THOMSON: Sure.4

COMMISSIONER HANNAHAM: In terms of5

fairness.6

MS. THOMSON: Sure. We're perfectly happy7

to have either one, and you have to do it in some kind8

of first come, first serve batch or lottery fashion,9

so that people don't feel that they are being10

discriminated against.11

COMMISSIONER HANNAHAM: Okay. Thank you.12

CHAIRMAN GRIFFIS: Not only feel, but not13

being discriminated against.14

MS. THOMSON: Yes.15

CHAIRMAN GRIFFIS: Good. Okay.16

MS. THOMSON: Well, we would never do17

that.18

CHAIRMAN GRIFFIS: What else?19

MS. THOMSON: What else? I think that's--20

you know, I've hit most of the points. I just wanted21

to also mention that this project has a lot of22

community support. We got letters from a lot of local23

organizations in the process of getting the HUD award.24

It also was reviewed extensively in the RLA process25
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of deciding who was going to get this property. There1

were a lot of community meetings, and as I said, the2

demand for it is going to far exceed the number of3

units we're going to be able to provide, so it's much4

needed housing.5

CHAIRMAN GRIFFIS: Okay. So when you say6

it was reviewed by the community and the RLA process,7

this was a proposal that was responded to. There were8

other respondents?9

MS. THOMSON: It was competition, that's10

correct.11

CHAIRMAN GRIFFIS: Indeed. Okay.12

BOARD MEMBER ZAIDAIN: Just --13

CHAIRMAN GRIFFIS: Yes?14

BOARD MEMBER ZAIDAIN: Just out of15

curiosity, this was done under the old RLA and not16

the --17

MS. THOMSON: The NCRC it was done under.18

CHAIRMAN GRIFFIS: The NCRC was in19

existence, but this is an RLA property that didn't20

transfer the NCRC. Is that correct?21

MS. THOMSON: Ruth is from the NCRC, so22

maybe she can address that better.23

MS. UCHIYAMA: My name is Ruth Uchiyama.24

I am a development manager with NCRC, but we are25
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consultants to the RLA Revitalization Corporation,1

which is a subsidiary to NCRC. This property is one2

of the properties that was previously owned by the3

Redevelopment Land Agency, the RLA, which was -- those4

real estate assets were transferred to the new5

reformed NCRC/RLARC when we were created back in '98.6

So this property is technically under ownership by7

the RLA Revitalization Corporation, and the request8

for proposals for the developer selection process was9

issued by the RLARC.10

CHAIRMAN GRIFFIS: Right.11

BOARD MEMBER ZAIDAIN: But this didn't go12

through the old RLA design review process?13

MS. THOMSON: No, it did not.14

BOARD MEMBER ZAIDAIN: Okay.15

CHAIRMAN GRIFFIS: Good. Anything else?16

So, Ms. Thomson, if I'm hearing you correctly, we have17

units of one bedroom, 600 square feet size, there are18

75 total units, and your testimony is the fact that19

the loading dock would be sufficient for those moving20

in and out, based on the fact of how many possessions21

they might even be able to move in, if I can take that22

through a logical extension. You're not anticipating23

that people would be bringing 55 foot moving trucks in24

to try and fit into a 600 square foot apartment, and25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

71

in your experience with other project of similar size,1

in terms of unit count, you have found that that is2

sufficient as is the parking that is being3

accommodated on this site?4

MS. THOMSON: That's correct. I think5

they are sufficient, and the other issue, which I6

didn't mention on the parking is that typically on7

these projects, although HUD gives you a lot of money8

to build them, it's never quite enough money, and you9

have to go out and find other money. There's always a10

funding gap, financing gap, and by not building11

underground parking, that will save us some money,12

which is an important issue in getting the project13

built.14

CHAIRMAN GRIFFIS: Indeed. If the case15

occurred that you actually did have 20 tenants or16

occupants that had cars, have you thought of what the17

possibility would be for them to park?18

MS. THOMSON: No. I think we would19

probably cross that bridge when we came to it. I20

suppose we would for the -- you know, for the spaces21

that are on the lot somehow parcel them out to people,22

some hopefully fair way, and then, you know, see23

whether there was some parking that might be available24

in the adjacent building for our tenants.25
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CHAIRMAN GRIFFIS: I see.1

MS. THOMSON: That's sort of to be2

determined.3

CHAIRMAN GRIFFIS: And in your4

application, obviously, you're going to have layout5

and descriptions of the property. You're indicating6

that parking would not be available or limited parking7

is available when you take applications?8

MS. THOMSON: Did you mean when we -- yes,9

yes. We couldn't promise parking.10

CHAIRMAN GRIFFIS: Okay. And that will be11

clear, obviously?12

MS. THOMSON: Right.13

CHAIRMAN GRIFFIS: Okay. Very well. Any14

other questions, at this time? Let's continue.15

MR. GLASGOW: Thank you. For the next16

witness, I would like to call Ms. Ruth Uchiyama, RLA17

Revitalization Corporation. Would you, please,18

identify yourself for the record and proceed with your19

testimony.20

MS. UCHIYAMA: My name is Ruth Uchiyama.21

I am a development manager with the National Capital22

Revitalization Corporation. We serve as consultants23

to the RLA Revitalization Corporation, which is a24

subsidiary of NCRC. I'm here on behalf of the RLARC25
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to support this project. The developer, Victory1

Housing, along with Donatelli and Kline, who is2

developing the adjacent building, went through a very3

stringent selection process.4

We issued a request for proposal for5

actually seven other parcels in Columbia Heights that6

the RLARC owns, and they submitted proposals and7

Victory Housing was a part of the Donatelli and Kline8

proposal that came in, and we are very pleased to have9

selected them, especially, given their senior housing10

component, which will provide 75 units just to seniors11

in the neighborhood. The community has long been in12

need of senior housing, especially affordable housing.13

Most of the senior type of projects in the D.C. Metro14

area are very, very expensive, you know, upwards of15

$3,000 to $4,000 a month, whereas these projects will16

provide rental rates that are just 30 percent of the17

individual's income to these very low income18

individuals and families.19

We would also like to state that we are in20

the process of going through their drawings and as21

part of the exclusive right agreement that we signed22

with each of our developers, there are certain23

submission requirements that they are required to24

provide to us, and we -- all of those drawings and25
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submission items are subject to our approval,1

otherwise the project will not move forward. So I2

would just like to state that Victory Housing has3

submitted their first submission to us which includes,4

you know, funding letters and letters of support from5

the community, and additional items and that first6

submission has been approved.7

Furthermore, we have reviewed their first8

set of drawings that were submitted to us as part of9

their proposal package, and that was obviously part of10

the selection process and evaluation criteria for11

selecting this developer for this project.12

MR. GLASGOW: I think you've covered13

everything at this point, unless you have something14

else to add.15

MS. UCHIYAMA: No.16

MR. GLASGOW: Thank you.17

CHAIRMAN GRIFFIS: So you're moving them18

on fairly quickly?19

MS. UCHIYAMA: Yes, we would like to. We20

have got council member Graham that is anxiously21

pushing all of us to get projects into the ground as22

quickly as possible.23

CHAIRMAN GRIFFIS: Indeed. You brought up24

two points. One, that the RLA, I'm just going to25
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refer to it as the RLA.1

MS. UCHIYAMA: Sure.2

CHAIRMAN GRIFFIS: Without all the others.3

MS. UCHIYAMA: That's fine.4

CHAIRMAN GRIFFIS: Has certain milestones5

in terms of finding the ERA, and your next step is to6

sign an LDA. Is that correct?7

MS. UCHIYAMA: Yes, that's correct.8

CHAIRMAN GRIFFIS: And what's your9

schedule on that?10

MS. UCHIYAMA: We've started negotiations11

with Donatelli and Kline for parcel, this parcel which12

we call as Parcel 15.13

CHAIRMAN GRIFFIS: Yes.14

MS. UCHIYAMA: And Victory Housing will15

also be part of those negotiations as well for signing16

the LDA.17

CHAIRMAN GRIFFIS: So there will be one18

LDA for Parcel 15, which will be inclusive of both19

projects, of which we're only looking at one, at this20

point?21

MS. UCHIYAMA: No, actually, there will be22

two separate LDAs. There are two separate ERAs, at23

this point.24

CHAIRMAN GRIFFIS: Okay. But they are25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

76

progressing in a timely fashion. Is that correct?1

MS. UCHIYAMA: Yes, that's correct.2

CHAIRMAN GRIFFIS: Good. You also3

mentioned that there is a limited availability of4

subsidized elderly housing. How many units of5

subsidized elderly housing are in proximity to this6

project?7

MS. UCHIYAMA: Based on my knowledge,8

there are no subsidized elderly housing units, you9

know, within a one to probably five mile radius of the10

property.11

CHAIRMAN GRIFFIS: Are you aware of NCBA12

Estates at Harvard and 14th?13

MS. UCHIYAMA: No, I'm not.14

CHAIRMAN GRIFFIS: Okay. Any other15

questions? Good. Thank you.16

MR. GLASGOW: Next witness is the17

architect, Maurice Walters. Maurice, would you,18

please, proceed with your testimony?19

MR. WALTERS: Good morning.20

CHAIRMAN GRIFFIS: It only likes additions21

to nonconforming single-family residences. We can22

hear you fine, but the problem is you have to be on23

the mike to get on the transcript. If you wouldn't24

mind just handing that cordless to Mr. Moy, and he'll25
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try and fix it, and then, yes, that will work if you1

can hold it up.2

MR. WALTERS: Okay. I'll try this. I'm3

sorry. My name is Maurice Walters. I'm a principal4

with Torti Gallis and Partners, Architects, and we're5

pleased to be here today. You can see form this6

drawing that we did last year when we were7

participating in the RLA.8

CHAIRMAN GRIFFIS: I think that's working9

now.10

MR. WALTERS: Oh, great.11

CHAIRMAN GRIFFIS: Let's give it a test.12

Let me just have it.13

MR. WALTERS: Can you hear me? Great.14

CHAIRMAN GRIFFIS: Good.15

MR. WALTERS: Okay. This drawing shows16

kind of the broader context of the neighborhood we're17

in here, starting here at Irving.18

CHAIRMAN GRIFFIS: I'm sorry. Mr.19

Walters, it's not working. Let's go back to the20

original. We have a pointer, too. Oh, you have it.21

Okay.22

MR. WALTERS: Okay. The building we're23

talking about today is located right here for Victory24

Housing along Irving Street adjacent to the25
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intersection. It's part of the larger Donatelli and1

Kline parcel, that's okay, thank you, that extends all2

the way up here to Kenyon. This building 65 feet,3

seven stories, 75 units, again fronting on Irving.4

Some of the things that we spoke about earlier that5

are kind of important are urban design issues.6

We have arranged it with a small drop off7

off of Irving to allow possibly cabs to come in and8

pick somebody up or as was mentioned the service9

delivery vehicle to pull in there and drop people off.10

Another important thing about the building is if11

you're familiar with that block, the property lines12

occur out behind the curb of the building about right13

there, and all of the buildings on Irving are set back14

substantially from the property line. It's a little15

bit different from the way the rest of the District is16

arranged.17

One of the early decisions we made on the18

building was to honor that building face, and let the19

building face line continue through all the way to the20

corner. One of the byproducts of that was an21

opportunity to create a little drop off area for the22

elderly people, but also to get a nice -- continue the23

pattern of the nice front yards moving along Irving24

all the way back to 14th Street, so we get the kind of25
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nice little circumstance of having a lot of green out1

in front of the building.2

As was mentioned earlier, another3

important thing is on this entire parcel, almost all4

of it, is Zone C-3-C, with one exception, was an 185

foot wide lot that occurred right here, that was zoned6

R-4. And in looking at that, as was mentioned7

earlier, one decision was not to build up adjacent to8

this building and to let them keep their light and9

air. And also the existing alley running through the10

middle of the block extends out to 14th, that needed to11

be closed to give a contiguous parcel for the12

Donatelli and Kline piece.13

And what we developed was a strategy of14

coming off of both of the one way streets that form15

this block with new alley easements that would allow16

the alley to continue to function, probably even17

improve. Instead of running out to the busy 14th18

street, you'll be able to come off of the alley and go19

to either street. So it allows the residents of the20

block kind of a decision on which way to go. It's not21

too dissimilar from what occurs at the eastern end of22

the block where the middle alley is connected to both23

Irving and Kenyon.24

Another important kind of building25
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arrangement issue was the location of the existing1

Metro canopies. You can see here and here the2

existing Metro entries. We arranged the buildings to3

hold them back away from the canopies, as opposed to4

building over them to let light and air to come into5

the plaza, and the larger idea being that these become6

kind of a larger outdoor space for the public.7

One last point is in the back of the8

building, given the residential recreation space9

requirements we had to meet, and the nature of this10

being a building for seniors, as we did want to11

provide outdoor garden space for them to go out and be12

outside, and we do have a small garden. It's located13

in the back off of the community spaces. It's not14

over structure, so they can get some substantial15

landscaping in there. You'll see in the more detailed16

plans how that has evolved.17

Getting into the detail of the18

architecture a little bit more, this is a view of the19

building from the intersection of Irving and 14th20

looking to the northeast. The inspiration for the21

building is kind of the Old Wardman Apartment22

Building, the grand old early 20th century apartment23

buildings. The building has been arranged24

architecturally with a series of bay windows, if you25
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will, rectangular bay windows along Irving to kind of1

continue the residential nature of Irving, and then2

also a series of what we call oriel windows or bay3

windows that start elevated up marching up, and those4

occur in the living rooms of the buildings, so they5

help get the residents some more dramatic views6

looking up and down 14th Street. So I think we're7

pretty excited about the views they'll get.8

Then the building is terminated with a9

series of arched windows giving it a little more10

dramatic top, and then finally a cornice on the11

building. So it gets the very traditional arrangement12

of base with the rusticated brick base with some cast13

stone detailing the middle and then the top of the14

building. Let me flip the boards here.15

BOARD MEMBER ZAIDAIN: Actually, I have a16

question on this elevation here or this drawing here.17

This is the corner you said. Is the -- yes, but you18

can't -- the drop off area you were referring to,19

that's not on there, correct?20

MR. WALTERS: Well, it's kind of back21

behind this car. You're not seeing it.22

BOARD MEMBER ZAIDAIN: Okay. But the23

awning that's on that site plan?24

MR. WALTERS: Oh, actually, this was a25
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drawing from last year, and at one point we were1

thinking of a larger portico chair that covered it2

over.3

BOARD MEMBER ZAIDAIN: Right. But that's4

not --5

MR. WALTERS: Since that's been pushed6

back and it's just a porch, a covered porch.7

BOARD MEMBER ZAIDAIN: Okay. That answers8

my question, because that's not on the plans right9

now.10

MR. WALTERS: Yes, this was a drawing from11

last year, and you'll see a slight difference in that,12

and then the garden gets a little bit smaller with the13

potting spaces.14

BOARD MEMBER ZAIDAIN: Right. I don't15

think the ones on the drawing extend over the actual16

driveway.17

MR. WALTERS: That's correct. That's18

correct.19

CHAIRMAN GRIFFIS: What was the name for20

those bay windows again?21

MR. GLASGOW: The ones that are elevated,22

we call oriels.23

CHAIRMAN GRIFFIS: Oriels?24

MR. WALTERS: Yes. It's a technical25
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difference.1

CHAIRMAN GRIFFIS: Mr. Walters, you have2

to be on a microphone if you're going to say anything.3

MR. WALTERS: Okay. Getting into a little4

bit more detail, again the facades here elevation5

drawings, you can see the Victory Housing piece. The6

Irving Street elevation, and then we've kind of hinted7

in the Donatelli and Kline piece as it is evolving.8

You can see beyond --9

CHAIRMAN GRIFFIS: Is that a hint, did you10

say?11

MR. WALTERS: Well, it's a preview, a12

preview.13

CHAIRMAN GRIFFIS: Okay.14

MR. WALTERS: Also, the 14th Street15

elevation you can see the Victory piece here, and then16

the beginnings of the Donatelli and Kline piece, and17

also the canopy, the existing Metro canopy. So again,18

you can see the porch that we just discussed here.19

One excellent suggestion that came up from the20

planning staff as we were working on this was to take21

that porch and extend it to make it a three bay wide22

porch, which you can start to see here. You'll see it23

on the more detailed ones.24

So in addition to creating a covered entry25
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for the residents as they enter the building by1

extending it one bay on either side, we can put some2

little seating area, so the people can sit out there3

and watch the street life, which I think is a very4

happy development.5

Let me see, this is just a little more6

detailed elevation, and then I'll start to get into --7

let's see, get into the details of the plan. Again,8

the drop off here, which has room for the 10 x 20 van9

space, and also a bypass area where another car could10

pass by it, so that when a van is there, it won't11

completely choke this down and back things up. And in12

fact, if you kind of study it, you know, you could13

easily imagine there's some excess capacity there for14

more vehicles. Hopefully, they won't -- you know,15

everything will work well, but we're pretty happy with16

the bypass capability.17

CHAIRMAN GRIFFIS: In terms of the18

graphics, those trucks that are being shown, what size19

are they?20

MR. WALTERS: I think you may have an21

older drawing where at one point we were just seeing22

if a 55 foot truck would --23

CHAIRMAN GRIFFIS: They look like they're24

55.25
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MR. WALTERS: Yes, that was a little study1

that we realized didn't work.2

CHAIRMAN GRIFFIS: Well, that's where I'm3

going now.4

MR. WALTERS: Yes.5

CHAIRMAN GRIFFIS: Because your graphic is6

showing that they need to pull over the island.7

MR. WALTERS: That was the 55 foot truck.8

CHAIRMAN GRIFFIS: Right.9

MR. WALTERS: Yes, that was something we10

did a study and forgot to erase it, and it got issued.11

CHAIRMAN GRIFFIS: It looks like they took12

off the front end of the car that's sitting there,13

too.14

MR. WALTERS: Yes, it was -- wouldn't have15

worked too well.16

CHAIRMAN GRIFFIS: Okay. So you're17

anticipating not a 55 foot truck load in there.18

MR. WALTERS: Right. This is --19

CHAIRMAN GRIFFIS: Which actually goes to20

the attendant or the described loading space that is--21

what is it? What's the one out front?22

MR. WALTERS: The one out front is the 1023

x 20 service delivery.24

CHAIRMAN GRIFFIS: Right, 10 x 20, which25
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is shown in a dash form on this plan A-2.1

MR. WALTERS: Correct. And I believe you2

got a revised -- there was a reissued one.3

CHAIRMAN GRIFFIS: Okay.4

MR. WALTERS: That was resubmitted.5

CHAIRMAN GRIFFIS: I think it's --6

MR. WALTERS: And that was the correction.7

CHAIRMAN GRIFFIS: Okay. Let's look at8

that then, which is A-1. It shows site plan and A-29

of the revised, it takes the trucks away all together.10

MR. WALTERS: That big truck, yes.11

CHAIRMAN GRIFFIS: Then let's look at12

that. Okay. You're showing A-1 on the board right13

now. If we refer to A-1, can I just get clarification14

on A-2? Do you have that?15

MR. WALTERS: Yes.16

CHAIRMAN GRIFFIS: There's an additional17

line that seems to be above the sidewalk line on my18

drawing.19

MR. WALTERS: Can I look at that? I think20

that was the tracking line for that truck that you're21

seeing. The one that runs through the middle of the22

car?23

CHAIRMAN GRIFFIS: No. I've got a dashed24

property line, and then there's an indication of25
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sidewalk, and in between that note sidewalk and above1

the property line is an additional line.2

MR. WALTERS: Let's see, there's a contour3

line and there's also the line of the truck.4

MR. COCHRAN: Excuse me. The Zoning5

Commission may want to just rip up anything dated6

1/17.7

CHAIRMAN GRIFFIS: Well, we'll call the8

Zoning Commission.9

MR. COCHRAN: Yes, you're right. Well,10

the Board of Zoning Adjustments, because your plans11

should be dated 3 --12

MR. WALTERS: This is the 10 x 20 space.13

MR. COCHRAN: 3/21 in print.14

MR. WALTERS: The ones dated January have15

been revised. In other words, you're looking at the16

wrong ones, Mr. Chair.17

CHAIRMAN GRIFFIS: It can't be. I'm18

looking at them. They got to be right. So you're19

saying the ones in the book are the old. Is that20

correct?21

MR. WALTERS: No, those are the new ones.22

CHAIRMAN GRIFFIS: Oh, man.23

MR. WALTERS: Sometimes the date helps.24

CHAIRMAN GRIFFIS: Sometimes. Well, then25
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we go back to the original. It doesn't matter. This1

isn't a big piece, but I don't think you're -- I'm2

just trying to figure out, so that's the old. The new3

it still shows that kind of line, and anyway, the new,4

which I thought were revised, actually has the 55 foot5

truck driving across the sidewalk.6

MR. WALTERS: That was a study looking to7

see if it would work.8

CHAIRMAN GRIFFIS: Okay. So the shape of9

that island, there is a green space to the north end10

of the sidewalk.11

MR. WALTERS: You mean to the south?12

CHAIRMAN GRIFFIS: No, to the north.13

MR. WALTERS: Up here? North of?14

CHAIRMAN GRIFFIS: Yes.15

MR. WALTERS: There will be -- the16

pavement extends all the way over to the line of the17

porch, and then there's a green space over here.18

CHAIRMAN GRIFFIS: Okay. There's a space19

in between. I'm sorry I'm not being clear. It is my20

fault, but put your finger on the property line.21

MR. WALTERS: Okay.22

CHAIRMAN GRIFFIS: Now, move it over to23

the right. No, too far. Right in your island, right24

there in front of your finger. Now, you have a curved25
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line that goes --1

MR. WALTERS: That's a contour line.2

That's a typographic contour line. No? This line?3

CHAIRMAN GRIFFIS: Here. Come here. Is4

this the extended island that comes all the way5

around?6

MR. WALTERS: Yes, yes, that's the back of7

it, correct. It's 10 x 20.8

CHAIRMAN GRIFFIS: Your building is going9

to run right up against that?10

MR. WALTERS: The 10 x 20 space is up11

against the edge of the curb.12

CHAIRMAN GRIFFIS: Okay. I'm clear.13

MR. WALTERS: Okay.14

CHAIRMAN GRIFFIS: And maybe I'm the only15

one that's having trouble figuring that out, but the16

island itself that defines that turn off actually runs17

on its northern portion parallel with the property18

line, and that gives you enough, as you are19

testifying, room for the 10 x 20 loading spot and a20

vehicle passage to the north of that.21

MR. WALTERS: Correct.22

CHAIRMAN GRIFFIS: Okay. Okay.23

MR. WALTERS: A couple of little -- few24

more details in this plan that you can start to see.25
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There are the spaces laid out on the Donatelli and1

Kline site for the 12 x 30 berth, both one here and2

then a couple over here, so we are working to3

accommodate those, just to let you know that they have4

been looked at.5

Getting into a little bit more detail on6

the building, the entry into the building on the7

center through the porch, through a lounge entry lobby8

area with a reception desk controlling, visually9

controlling what's going on, a little vestibule for10

the weather, and then amenity space is a TV, library11

room that help meet the residential recreation space12

requirement, as well as a computer and Internet room.13

All of that opening out onto the garden area, which14

you see back here.15

Additionally, the parking spaces, there's16

nine spaces proposed which are accessed off the alley,17

four full size 9 x 19 spaces, as well as one18

handicapped space on the back, and then turning around19

on the alley, four compact 8 x 16 spaces, which are20

actually pulled in a little bit from the property line21

for additional maneuvering room. And then there is a22

fence around the garden with gating, and then the23

recreation area out in here.24

CHAIRMAN GRIFFIS: Is the garden and the25
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parking on the same level as the first floor?1

MR. WALTERS: Correct, correct. No, the2

parking may slope down a little bit with the3

topography. The alley is kind of at a low point, so4

this wall might do a little bit of retaining, probably5

a couple feet of retaining, so the parking would --6

the parking would probably sit down, but the idea7

would be to keep the garden level contiguous to the8

first floor.9

CHAIRMAN GRIFFIS: So you're going to have10

some substantial regrading then from the north side of11

the compact where you have the little walkway, I'm12

anticipating, that's what it's kind of showing.13

MR. WALTERS: Yes, there will be a little14

bit of grading in there.15

CHAIRMAN GRIFFIS: And then from that --16

MR. WALTERS: Up against the -- and this17

is going to get excavated out for two or three floors,18

so there will be a lot of site work going on in there.19

CHAIRMAN GRIFFIS: What's the elevation at20

your front door?21

MR. WALTERS: It's elevation is 80 --22

CHAIRMAN GRIFFIS: I'm showing a 192.25.23

MR. WALTERS: Yes, well, or 191.8. Very24

close to 192.25
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CHAIRMAN GRIFFIS: Is that right?1

MR. WALTERS: Yes.2

CHAIRMAN GRIFFIS: Okay. All right.3

That's fine. And then at the back we're at whatever4

it is 190, 191.5

MR. WALTERS: Yes. We haven't got into6

the detailed regrading of the whole alley, but we7

think it's going to be down about 3 feet in the back8

there.9

CHAIRMAN GRIFFIS: Okay.10

MR. WALTERS: Okay. The remainder of the11

first floor, we have -- we do have three residential12

units on the first floor. One here, here and one back13

here. The balance is recreation space or management.14

Some offices and management areas in here, a large15

activity room out at the corner, which we think is16

really exciting, because the people can sit in there17

and kind of watch all the activity going on at the18

Metro Station.19

A little kitchen area for -- this is not20

for preparing meals, it's more of a warming kind of21

catering kitchen for special events area for the22

people to get their hair done, and then a multi23

purpose room in the back. Moving up the building,24

getting into just a little bit more detail, we'll skip25
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ahead to a typical floor. You can see the arrangement1

of the apartments.2

Some of the smaller units down around 5603

when they don't have the bays, these ones at 600, a4

few of them getting up to around 660 where they have5

the handicapped accessible units, but a series of6

units throughout the building, double loaded, a little7

laundry facility with a window to the outside at the8

end of this corridor. And then most importantly, one9

of the areas we're seeking relief on is the elevator10

penthouse set back and the new IBC Building Code is11

requiring that elevator lobbies be separated from the12

corridors.13

Previous to this, we would have arranged14

this probably with just the elevators kind of slightly15

set back from the corridor and, you know, a slightly16

wider corridor, and there would be no distinction of17

that elevator lobby from the corridor. The new code18

is seeking to kind of make buildings safer, where in19

the event of a fire, you can enclose that lobby.20

So our goal, this is a building for21

seniors. We know this amendment is coming out. We22

wanted to go ahead and design the building to the23

higher level of safety. So what that does is instead24

of having the elevators in here where we would be able25
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to set back from the inside, is it takes them and it1

puts them in a structure right here. We're well able2

to comply with the setbacks from the front and the3

side facade along Irving and 14th, but what it does do4

is at the back corner of the building, kind of within5

our courtyard, is it pushes the penthouse structure6

over and it touches the corner there, so that's one of7

the areas of relief we are seeking.8

CHAIRMAN GRIFFIS: Before you take that9

down. There's a pertinent piece for showing us the10

typical floor plan, as I see it, and I've been hearing11

you talk about it. First of all, in terms of how it12

is related, even to the parking, and the parking is13

set up, the garden area is extending out from the leg14

of that building, so that you couldn't push that, in15

terms of the units or anything like that, or it would16

take up your recreation space.17

MR. WALTERS: Exactly.18

CHAIRMAN GRIFFIS: Which obviously leaves19

you that.20

MR. WALTERS: Yes, yes.21

CHAIRMAN GRIFFIS: As you've indicated,22

there's also a set base on trying to match the23

building line that is continuing down the block. The24

second pieces you just -- you indicated that the25
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location of the elevators, which are being dictated by1

IBC, the area of noncompliance is in that leg. It's2

at that point.3

MR. WALTERS: It's back in here.4

CHAIRMAN GRIFFIS: Or elbow of the back5

side.6

MR. WALTERS: If I could skip ahead to a7

roof plan.8

CHAIRMAN GRIFFIS: Right. Which goes to9

the fact of in order to make it compliant, you could10

shift all those units back and, you know, have the11

reversed leg or elbow up front, which would then break12

the building line that's the newest block.13

MR. WALTERS: Yes.14

CHAIRMAN GRIFFIS: It would also do away15

with your exterior recreation space.16

MR. WALTERS: Yes.17

CHAIRMAN GRIFFIS: And in fact, it may do18

away with a unit on that side, because they wouldn't19

have -- well, I guess you would put it out front. Is20

that correct in my understanding?21

MR. WALTERS: I think you're saying if you22

just took the building and rotated it?23

CHAIRMAN GRIFFIS: No. I'm saying if you24

took that leg, the east west leg down your right side.25
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MR. WALTERS: Yes.1

CHAIRMAN GRIFFIS: That and shifted it2

back, then you would make your penthouse compliant.3

But it would do away with your exterior recreation4

space and would also impact the parking and the5

arrangements for the parking.6

MR. WALTERS: Yes, as well as giving a7

kind of very odd design and configuration.8

CHAIRMAN GRIFFIS: Right. Which goes to9

the fact of your holding a building line on the rest10

of the block.11

MR. WALTERS: Yes. It is really kind of12

simple. One of our initial moves that seemed fairly13

inevitable was to just pull the line of -- pull the14

line of Irving across and then set back a significant15

distance from the canopy to allow that to function,16

and that basically set up the organization of the17

building as a slightly compressed L shape.18

CHAIRMAN GRIFFIS: I see. So what you're19

saying is actually there's a continual visual contact20

coming down Irving Street to the Metro Station?21

MR. WALTERS: Correct, correct.22

CHAIRMAN GRIFFIS: Which is another23

important bonus for your setting of your building.24

MR. WALTERS: Yes, and that it --25
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CHAIRMAN GRIFFIS: You know it all seems1

to be coming together so well, Mr. Walters. It's2

madness.3

MR. WALTERS: Okay.4

CHAIRMAN GRIFFIS: Okay.5

MR. WALTERS: Great. I think that's the6

majority of the building. I just wanted to try to7

address we talked about the parking. Obviously, it's8

a very kind of compact building, so that was why we9

sought to get the surface spaces, the nine spaces10

given the nature of the -- as Ms. Thomson mentioned,11

the nature of the cliental and the nonprofit12

developers. This was a very efficient layout for the13

parking to have it off of the alley.14

The zoning line extension, basically that15

18 foot wide lot here, it was the way the land came,16

and we had that one little area of R-4 on there. We17

chose not to build on it and develop it, but that said18

we still have it there, and that's why we're seeking19

the extension. And then the roof structure, we20

discussed that also.21

CHAIRMAN GRIFFIS: And the roof structure22

is 18.6 Is that correct?23

MR. WALTERS: It's 18.6 right now, that's24

the maximum height by zoning.25
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CHAIRMAN GRIFFIS: Do you take the1

elevator up to the roof?2

MR. WALTERS: No, you don't.3

CHAIRMAN GRIFFIS: Is there a need to have4

18.6 height?5

MR. WALTERS: We went ahead and6

dimensioned it at 18.6, because that's the maximum7

allowable. That's, you know, the kind of easiest8

thing. I would say that as it develops if we find9

ways to suppress it, get the height down, we would10

definitely pursue it.11

CHAIRMAN GRIFFIS: What's your experience?12

I mean, on a residence without elevator access, do13

you often have it at that height?14

MR. WALTERS: Yes, in this case, since we15

have smaller floor to floor heights, these will have 816

foot ceilings in them. If you go with kind of the17

basic elevator, you start to need that entire18

dimension. We have been getting some recent feedback19

from Otis Elevators that they may have a new product20

line that may allow it to be compressed.21

CHAIRMAN GRIFFIS: I see.22

MR. WALTERS: That they've been working on23

for the District.24

CHAIRMAN GRIFFIS: Right. Okay. I25
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understand. And then can you just talk, while you1

have the elevations up, how your -- as is attendant to2

411, what type of materials or how you are going to3

deal with the penthouse?4

MR. WALTERS: Yes. Well, do you want me5

to talk about the whole building or just strictly the6

penthouse?7

CHAIRMAN GRIFFIS: No, I'm assuming the8

building was showing it's brick, and you said that9

there was some rustification on the bases and stone.10

MR. WALTERS: Rustification, yes, on the11

ground floor.12

CHAIRMAN GRIFFIS: Okay.13

MR. WALTERS: Cast stone detailing.14

CHAIRMAN GRIFFIS: Unless you want us to15

get into that and give you some --16

MR. WALTERS: That's okay.17

CHAIRMAN GRIFFIS: Okay.18

MR. WALTERS: I guess our intention up on19

the penthouse would be to detail it in something like20

Ifis, something lightweight, but put some banding on21

it and maybe some decorative louvers for the22

ventilation of the equipment, to dress it up slightly,23

a little bit of articulation.24

CHAIRMAN GRIFFIS: Okay. I think that25
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would be important. First of all, just for the1

distance you have away with the Metro Plaza on both2

sides as indicated on these drawings.3

MR. WALTERS: Yes.4

CHAIRMAN GRIFFIS: It's going to be a5

visible piece. Although, it's compliant in terms of6

its setback, but obviously the intent of it is that we7

don't look at ugly penthouses everywhere.8

MR. WALTERS: Sure.9

CHAIRMAN GRIFFIS: So, clearly, that's not10

where money is well spent, but I think just the advice11

of the Board would be to spend some time on it.12

MR. WALTERS: Okay.13

CHAIRMAN GRIFFIS: Because it's well worth14

doing and would help actually any of the adjacent15

developments that might be coming along. Mr. Etherly,16

you had a question?17

BOARD MEMBER ETHERLY: Thank you. Very18

briefly, not a big deal, but I'm just curious. How do19

you plan to handle, and maybe this might be getting20

into Mr. George's area, trash removal from the21

property given where the trash receptacle appears to22

be placed on that first floor plan relative to, I23

guess, what appears to be kind of that, I don't want24

to say, loading dock area, but that's kind of the25
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first piece.1

MR. WALTERS: Yes.2

BOARD MEMBER ETHERLY: Just kind of walk3

me through that briefly.4

MR. WALTERS: Okay.5

BOARD MEMBER ETHERLY: And then the second6

question is could you talk a little bit about why the7

parking is set up as it is with the four compact8

spaces? I mean, I'm wondering why not see perhaps9

more handicapped parking and less standard spaces10

there?11

MR. WALTERS: Okay. Let me do the trash12

first. Each floor in the building over by the13

elevator core has a trash room within it where the14

residents go in and then there will be a chute where15

they'll open it and drop.16

BOARD MEMBER ETHERLY: It drops down.17

MR. WALTERS: Very much like in the18

apartment building. The trash will then come down to19

the first floor, and you can see the chute is right20

here, and then there will be a series of compactors or21

there's a compactor that has a little bin that it22

compacts about 3 x 5 feet, and you can wheel -- those23

are manageable. A person can wheel them around.24

Then what we've done is immediately25
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adjacent to that, we have a service area here with1

double doors, and then the gate back here. The alley2

system is back here, so that the way this will work is3

the trash will be rolled out. When the trucks come,4

the trash will be rolled out, and then hoisted up and5

taken away. Very much like any building through the6

alley system.7

BOARD MEMBER ETHERLY: Okay. Okay.8

MR. WALTERS: The reason for the parking9

layout, given the frontage that we had along the alley10

here and here, we were seeking to kind of to optimize11

the number of spaces we could achieve on the side, so12

that was the generator for the four full size, plus13

one handicap, and then the four compact. I guess your14

question was could we provide more handicap?15

BOARD MEMBER ETHERLY: Well, I was kind of16

thinking out loud that one could get more spaces in17

there if you put in more compact spaces, and perhaps18

Ms. Thomson might have a response on that, too, once19

again given the population that you are servicing.20

But could you get more spaces in there if you went all21

compact and kept the handicapped space?22

MR. WALTERS: Yes, the handicap space23

we're required by the codes to do.24

BOARD MEMBER ETHERLY: You need to have25
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that.1

MR. WALTERS: Let's see, 1, 2, 3, 4 feet.2

Excuse me. We might pick up one more compact if we3

were to do all compact along here. It looks like4

there's 4 feet here, and then you take a foot, shave a5

foot off of those four, that would be 8 feet, so that6

is a possibility.7

BOARD MEMBER ETHERLY: Thank you, Mr.8

Chair.9

MR. WALTERS: Okay. I think that10

concludes everything we wanted to talk about. If you11

have any questions or any more questions?12

CHAIRMAN GRIFFIS: Indeed. Actually, I'm13

not shy in the questions.14

MR. WALTERS: Okay.15

CHAIRMAN GRIFFIS: Mr. Zaidain?16

BOARD MEMBER ZAIDAIN: If I understand Mr.17

Glasgow's comment earlier from my question about the18

loading, he referenced a service area for this19

building that was kind of operating in lieu of the20

loading berth?21

MR. GLASGOW: Yes, you have a service22

delivery space that's located out in the front of the23

building off of Irving Street.24

BOARD MEMBER ZAIDAIN: Okay. That's the25
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area you're referring to?1

MR. GLASGOW: Correct.2

BOARD MEMBER ZAIDAIN: All right. Thank3

you.4

MR. GLASGOW: If there are no further5

questions, I would like to call the next witness, Mr.6

Osborne George. All right. Mr. George, would you,7

please, identify yourself for the record and proceed8

with your testimony?9

MR. GEORGE: Thank you. Good morning, Mr.10

Chairman, members of the Board. For the record, my11

name is Osborne George. My address is 10210 Green12

Bird Road in Lanham, Maryland. In order to facilitate13

my testimony, I would like to use what I call my main14

exhibit, which is pretty much a replica of Exhibit 215

of the traffic study, which we prepared on behalf of16

the applicant. I would also like to use the17

rendering, which had been used by Mr. Walters, as part18

of my brief discussion.19

Mr. Chairman, members of the Board, we did20

a study in accordance with DDOT's guidelines and with21

standard practices applied by the Institute of22

Transportation Engineers to determine whether the23

relief sought by the applicant would cause24

objectionable conditions for abutting neighboring25
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properties. Our conclusions is that they would not,1

and our studies included at Tab E of the applicant's2

statement we endorse the details, the findings, the3

conclusions of that report, and I would like to4

briefly address the highlights and particularly to5

focus on some of the aspects which the Board has6

inquired into earlier.7

First of all, the location of the site has8

been aptly described, and I won't repeat that, except9

to say that it is quite favorable with respect to both10

pedestrian and vehicle access and with respect to11

access to public transportation.12

CHAIRMAN GRIFFIS: What is the public13

transportation outside of the Metro?14

MR. GEORGE: There are a number of bus15

routes that apply to 14th Street with stops along both16

corners of the adjacent intersections. There is also17

routes along Irving Street, so the site is well-served18

by mass and by bus transportation service.19

Based on the type of use, just to talk of20

the general impact consideration, it is generally21

accepted that residential uses for the elderly in an22

urban setting have very low trip generation rates.23

Our study shows that the site would generate less than24

10 trips, between six and eight trips in the morning25
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and afternoon peak hours, even when you do not allow1

for the significant transit usage that is pretty much2

a given for this site.3

So in terms of trip generation we're4

talking about very negligible numbers, less than five.5

BOARD MEMBER ZAIDAIN: Just out of6

curiosity, have you seen any studies or do you have7

any knowledge of what's the frequency of elderly8

people using the Metro?9

MR. GEORGE: Well, based on --10

BOARD MEMBER ZAIDAIN: In terms of that11

segment of the population.12

MR. GEORGE: Yes. I think it's important13

to know that this site would serve residents of 4014

years and above, so we're not talking about elderly,15

perhaps infirmed or type of the population that would16

typically be in a facility which we call a congregate17

care or assisted living facility.18

BOARD MEMBER ZAIDAIN: So you're19

classifying --20

BOARD MEMBER ZAIDAIN: So you're saying21

40.22

CHAIRMAN GRIFFIS: Hold on for a second.23

Is that correct? So you're classifying over 40 years24

only?25
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MS. THOMSON: 62 years-old and older.1

Okay.2

MR. GEORGE: All right.3

BOARD MEMBER ZAIDAIN: Okay. So it's 604

and older?5

CHAIRMAN GRIFFIS: 62.6

BOARD MEMBER ZAIDAIN: 62 and older.7

MR. GEORGE: Yes. Okay. Are you sure?8

Because we were told that number.9

MS. THOMSON: HUD requires -- for these10

projects, the HUD requirement is you be 62 years of11

age or older.12

MR. GEORGE: All right.13

CHAIRMAN GRIFFIS: Is that --14

BOARD MEMBER ZAIDAIN: Does that change15

any of your analysis at all?16

MR. GEORGE: I do not think it does.17

BOARD MEMBER ZAIDAIN: Okay.18

MR. GEORGE: We were given or at least I19

understood that we were given the age of 40 and above.20

BOARD MEMBER ZAIDAIN: Well, if you're21

going to classify 40 and above as elderly --22

MR. GEORGE: Yes, 40 years.23

BOARD MEMBER ZAIDAIN: You might offend24

some people.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

108

MR. GLASGOW: 40 years is the length of1

time that the project is subject to the HUD2

requirements.3

CHAIRMAN GRIFFIS: Right.4

BOARD MEMBER ZAIDAIN: Oh, okay. Okay.5

All right. Well, I guess, my question is, and I've6

never seen any studies to substantiate this, but I7

would --8

CHAIRMAN GRIFFIS: That's my question.9

BOARD MEMBER ZAIDAIN: But I would assume10

that elderly populations are probably more apt to not11

use the Metro.12

CHAIRMAN GRIFFIS: Mr. George, did you13

study the elderly complexes in the area?14

MR. GEORGE: Yes, Mr. Chair.15

CHAIRMAN GRIFFIS: Which ones?16

MR. GEORGE: We studied one Friendship17

Heights located --18

CHAIRMAN GRIFFIS: I mean in this specific19

area.20

MR. GEORGE: The District, right, yes. In21

this area, no, there was none that compared with this22

site in terms of proximity to Metro.23

CHAIRMAN GRIFFIS: Are you familiar with24

Columbia Heights Village?25
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MR. GEORGE: No.1

CHAIRMAN GRIFFIS: Are you familiar with2

NCPA Estates?3

MR. GEORGE: Yes, we looked at that site.4

CHAIRMAN GRIFFIS: How many parking does5

that have?6

MR. GEORGE: We have the number in our7

record. We surveyed it. However, it was our8

determination that given the distance, I think that's9

in the 2800 block of 14th Street, 2801 14th Street is10

the location that we studied, and that's approximately11

four blocks away, and we thought that that did not12

quite compare.13

CHAIRMAN GRIFFIS: Four blocks away, but14

Friendship Terrace compares?15

MR. GEORGE: Well, that's two blocks away.16

That's two blocks away. Friendship Terrace is at the17

4200 block of Butterworth Place, which is pretty much18

one block away from Wisconsin.19

CHAIRMAN GRIFFIS: Oh, from a Metro?20

MR. GEORGE: Yes, from a Metro Station.21

CHAIRMAN GRIFFIS: I see what you're22

saying.23

MR. GEORGE: Yes.24

CHAIRMAN GRIFFIS: What about are there25
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any elderly complexes you are aware of north of this1

site?2

MR. GEORGE: Yes. We also studied the3

Colony House Development. Well, not in the immediate4

area, I must clarify.5

CHAIRMAN GRIFFIS: How about in the6

immediate area?7

MR. GEORGE: Yes, I --8

CHAIRMAN GRIFFIS: Within two blocks.9

MR. GEORGE: Yes, I was not aware, and10

again we discussed this at length with the applicant.11

CHAIRMAN GRIFFIS: It's an interesting12

question that Mr. Zaidain is bringing up. Would you13

agree with the statement that there may be over 20014

elderly units in the four block proximity of the15

Metro?16

MR. GEORGE: Would I agree with it?17

CHAIRMAN GRIFFIS: Yes.18

MR. GEORGE: I would have no basis to19

agree or disagree.20

CHAIRMAN GRIFFIS: Okay.21

MR. GEORGE: I simply don't know.22

CHAIRMAN GRIFFIS: So Mr. Zaidain's23

question is has there ever been a study on this Metro24

or any other Metros that actually follows elderly25
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transit habits?1

MR. GEORGE: No, I'm not aware of any2

study that specifically addresses that issue.3

CHAIRMAN GRIFFIS: Okay.4

MR. GEORGE: Yes.5

BOARD MEMBER ZAIDAIN: That wasn't my6

question. I was just, I mean --7

CHAIRMAN GRIFFIS: It is a fascinating8

piece.9

MR. GEORGE: Yes.10

CHAIRMAN GRIFFIS: Okay.11

MR. GEORGE: And again, there's a reason12

why I didn't focus on that and it's because the 4013

year age which I apparently --14

CHAIRMAN GRIFFIS: Well, in my thinking of15

this in looking at it, I think it only -- it helps the16

analysis, Mr. George, if you're indicating that there17

is no large or there is diminimis impact on this. I18

mean, if you look at a household that may be 40 year-19

old, I think their transportation and circulation20

habits are different than those of 62 and above.21

Meaning, they are going to make additional trips, as22

opposed to one of that age, generally speaking.23

I mean, I'm sure most of the elderly are24

very active. The ones I know in the city are coming25
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down to BZA and leaving and going home and coming.1

But in any case, God, I hope that didn't get on the2

record. Did it?3

BOARD MEMBER ZAIDAIN: Your mike was on,4

Mr. Chair.5

CHAIRMAN GRIFFIS: Indeed. So anyway, I6

think it only supports, but my point would be it is7

kind of an interesting level of study that Mr. Zaidain8

was bringing up. All right.9

MR. GEORGE: Yes.10

CHAIRMAN GRIFFIS: Let's continue on.11

MR. GEORGE: Yes. Well, I'm glad to take12

note of that. As I said, I haven't run across that in13

the research, but I can look at it. I would say that14

given the increased age, which we know is on the15

record as 62, I would say that would likely result in16

even less trip generation, because I think we're17

dealing with more retired type of element of the18

population, as opposed to the 40 year-old, and I think19

that's one of the beauties of retirements is not20

having to deal with morning and afternoon rush hour21

traffic.22

CHAIRMAN GRIFFIS: All right.23

BOARD MEMBER ZAIDAIN: Well, that's true,24

but I think the big point here is mode of25
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transportation, because part of the reason for the1

variances is proximity to the Metro, and I mean I can2

understand your point about it's diminishing effect on3

the peak levels.4

MR. GEORGE: Yes.5

BOARD MEMBER ZAIDAIN: But in terms of6

like the mode split, how does one being elderly affect7

that?8

MR. GEORGE: Yes. Well, I think we are in9

agreement that the higher age would probably result in10

less trip generation. I think you're probably11

addressing the issue of --12

CHAIRMAN GRIFFIS: Less vehicular trip13

generation or less --14

MR. GEORGE: Less vehicular trip15

generation during the morning and afternoon peak. I16

think less trip generation over all.17

CHAIRMAN GRIFFIS: All right.18

MR. GEORGE: Now, in terms of parking, I19

think that's a separate element of the application,20

and again there are so closely related, but I would21

want to deal with them separately.22

BOARD MEMBER ZAIDAIN: That's all right.23

Okay.24

MR. GEORGE: I wouldn't want to proceed25
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unless I fully address your question as fully as I1

can.2

BOARD MEMBER ZAIDAIN: Well, go ahead and3

finish. I don't want -- why don't we wait for4

questions towards the end. I mean, I think you may5

flush it out as you go through your presentation.6

MR. GEORGE: Yes. Okay. Great. All7

right. In terms of the applicant's request for8

variance with the number of parking, for the number of9

parking spaces, I think it has been mentioned that the10

specific requirement of the Zoning Regulation is one11

space per six units, which would mean 13 spaces would12

be required. The applicant is requesting -- is13

providing nine spaces.14

First of all, considering the proximity to15

transit, were this a commercial development, the16

provision of the Zoning Regulation under section 240117

would allow for a 25 percent reduction in parking,18

which would mean depending on how you round out your19

numbers between nine and 10 spaces. The applicant is20

providing nine.21

Ms. Thomson has dealt with the managerial22

and operational aspects of housing developments of23

this type. As you know, traffic engineering is24

largely empirical. It takes the empirical approach in25
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that we look at what exists and the term and whether1

it provides an acceptable level of service or an2

acceptable arrangement.3

So in order to do that, we look at two4

sides. One was the Friendship Terrace Development,5

which is a housing development situated off Wisconsin6

Avenue, approximately two blocks from the Tenleytown7

AU Metro Rail Station. That development provides for8

190 units, and it's served by 20 parking spaces, which9

results to a parking ratio of 9.5 units per dwelling10

unit. 9.5 spaces, I should say, per dwelling unit.11

9.5 dwelling units per space.12

CHAIRMAN GRIFFIS: Exactly.13

MR. GEORGE: For every space provided.14

CHAIRMAN GRIFFIS: Table 4 is correct, so15

I think you followed that.16

MR. GEORGE: Yes, right.17

CHAIRMAN GRIFFIS: Can I step back just a18

second, because you said that the 13 required did not19

take into account a 25 percent reduction for proximity20

to the Metro.21

MR. GEORGE: That is correct.22

CHAIRMAN GRIFFIS: Is that correct?23

MR. GEORGE: Yes, sir. That's the 7524

divided by 6.25
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CHAIRMAN GRIFFIS: Well, that's an1

interesting piece, because I had assumed that you2

reduced the 25 percent and then gave us what was3

required. So really what we're talking about is4

required 9 or 10.5

BOARD MEMBER ZAIDAIN: Well, he said that6

the 25 percent reduction was just for commercial.7

MR. GLASGOW: Yes, we can't take advantage8

of it.9

BOARD MEMBER ZAIDAIN: There's no10

reduction for residential?11

MR. GLASGOW: There's no reduction for12

residential. Plus --13

MR. COCHRAN: Even if it were commercial?14

CHAIRMAN GRIFFIS: To use of the zone15

then.16

MR. GLASGOW: Even if it were commercial,17

you couldn't take it, because of its proximity to18

residential.19

MR. GEORGE: Right.20

CHAIRMAN GRIFFIS: Oh, indeed. It does go21

to that.22

MR. GEORGE: Right. We're right next to23

R-4 Zone property.24

CHAIRMAN GRIFFIS: Right.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

117

MR. GLASGOW: So we couldn't take it in1

any event, and you have -- it's not available for2

residentially zoned property, and you have a certain3

proximity to residential.4

BOARD MEMBER ZAIDAIN: So it's a5

commercial development and it's in proximity to a6

residential zone. You can't take the reduction,7

correct?8

CHAIRMAN GRIFFIS: There's a distance.9

MR. GLASGOW: There's a distance10

requirement, that's correct.11

CHAIRMAN GRIFFIS: Okay. Now, we can call12

the Zoning Commission and let them look at that one.13

BOARD MEMBER ZAIDAIN: Yes, it is kind of14

strange, but --15

CHAIRMAN GRIFFIS: Okay.16

MR. GEORGE: All right. So again,17

referring to the one site, we've gotten the ratio18

straight 9.5 units for every parking space, as opposed19

to six required here. We did a number of surveys.20

CHAIRMAN GRIFFIS: So you put that in the21

75 units we're looking at?22

MR. GEORGE: 9.5.23

CHAIRMAN GRIFFIS: Seven or eight.24

MR. GEORGE: Right, approximately, eight25
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spaces.1

CHAIRMAN GRIFFIS: Okay.2

MR. GEORGE: Yes. All right. We did3

surveys of that site at various times of the day,4

including the times when you would expect the highest5

demand, including Sunday mornings between 6:00 and6

9:00 a.m., and the highest occupancy we found, for7

example, at that site was 14 spaces, which is 708

percent of the 20 spaces provided. If this were to be9

applied, the same ratio, the same occupancy ratio was10

to be applied to this site, we would talk about the11

maximum occupancy between five and six spaces here.12

We did the same thing for another site,13

the Colony House, which is located at the corner of14

Georgia Avenue and Farragut Street. The exact address15

is 930 Farragut Street. That development has a total16

of 58 units, and again, that's referred to, as you17

pointed out, Mr. Chairman, in Table 4 in our report.18

That development had 58 units. It's provided with,19

according to the Zoning order approving it, five20

spaces. We generously assumed six, since our21

observation of the site was that you could perhaps fit22

six spaces in there.23

Again, based on similar surveys, we found24

that the maximum occupancy we observed was at four25
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spaces. And so we feel that in terms of the number of1

spaces, the applicant's proposal is quite reasonable.2

As far as the mix of spaces between the full size and3

compact cars, we also took the same empirical approach4

and did surveys of full size versus compact size5

spaces at both locations using the 16 foot criteria6

for the space, 8 x 16 foot is the requirement for a7

compact sized space, and so we used a dimension the8

maximum of approximately 15 feet, 15 to 16 feet in9

measuring the cars, and we found the preponderance in10

all surveys in excess of 80 percent of the cars parked11

within, for example, Friendship Terrace or within the12

square as a whole, they were compact spaces.13

This is in keeping with the general trends14

that have been observed by ITE, by the American15

Association of State Highway and Transportation16

Organization, regarding the trend toward smaller sized17

cars. And we think particularly considering the18

demographics of this population, we think that the19

tendency toward the smaller type cars would be even20

more pronounced. And so we think that the mix the21

applicant is requesting in excess of the 40 percent,22

that would be allowed if compact spaces were required.23

And for clarification the fact that it's24

less than 25 spaces as Mr. Sher would point out.25
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CHAIRMAN GRIFFIS: Right.1

MR. GEORGE: That rule does not strictly2

apply.3

CHAIRMAN GRIFFIS: Indeed.4

MR. GEORGE: However, if we did.5

BOARD MEMBER ETHERLY: So, Mr. George,6

it's your testimony that we are beginning to see a7

somewhat slow-in to the trend of American fascination8

with SUVs and increasingly larger size vehicles?9

CHAIRMAN GRIFFIS: The Mini Cooper, man,10

everyone is buying the Mini Cooper.11

BOARD MEMBER ETHERLY: Wow.12

BOARD MEMBER ZAIDAIN: Thank you.13

MR. GEORGE: We didn't observe any of14

those, you know, at those sites.15

CHAIRMAN GRIFFIS: Okay. Very good. You16

also addressed in your report, which is very17

extensive, and I think very well done, first of all,18

the trip generations currently, and then peak times on19

14th and Irving, which wow gives some interesting20

information on how busy that street is. But that the21

report states that, in fact, the impact of this will22

not be very noticeable.23

You also addressed the loading, the berths24

and the platforms and delivery space. I don't think25
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we need to go into that now, as we have fairly1

extensive testimony of that, unless people have2

specific questions of Mr. George.3

Anything else you want to summarize or4

conclude for us?5

MR. GEORGE: No, I think the report6

addresses it all, and I think particularly with7

respect to the loading zone, the 55 foot berth, again,8

at the two sites we observed neither of those sites9

had a 55 foot loading berth. At the 190 unit10

Friendship Terrace Development, they had a 10 x 3511

foot berth as the maximum. In support of our12

observations, I could say that we did not observe any13

use of those, but I think that's not a significant14

issue, since the need occurs whenever it does occur.15

CHAIRMAN GRIFFIS: Right.16

MR. GEORGE: So with that, I think, Mr.17

Chairman, members of the Board, we concluded that the18

applicant satisfies the requirements of the Zoning19

Regulations in that the provisions of the development20

should not adversely impact the adjoining properties21

from the prospective of traffic and parking access and22

circulation.23

CHAIRMAN GRIFFIS: Good. Thank you, Mr.24

George. Any other questions of Mr. George, at this25
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time, from the Board? Ms. Thomson, as you already1

said, I think it's fairly clear in terms of, one, the2

parking and then the size of the parking, and also the3

loading. I think the Board's advice would be that's4

going to be a programmatic issue for you to manage.5

Obviously, you're going to need to tell people that6

are moving in that they should not get on -- we're not7

assuming that they will fill a 55 foot truck, but8

often times moving trucks move five people at the time9

and put small areas of that on a larger truck.10

My point being it will be helpful to you11

if this progresses successfully, in terms of12

programming, noticing the tenants that that would not13

be possible or making provisions to make it possible,14

whether it's temporary removal of parking on the15

street, so that they could load and unload. Is that16

fairly clear?17

MS. THOMSON: I think that's something18

that we would be able to handle.19

CHAIRMAN GRIFFIS: Yes.20

MS. THOMSON: That's not an issue.21

CHAIRMAN GRIFFIS: Indeed. Okay. Mr.22

George, actually, one other further question. You've23

indicated on your graphics on-street parking, there is24

available on-street parking. Is it restricted for25
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zones on Irving Street?1

MR. GEORGE: Yes, sir, on Irving street.2

It is restricted.3

CHAIRMAN GRIFFIS: Are you on? Can you4

grab a mike?5

MR. GEORGE: Yes, the exhibit shows on-6

street parking along Irving Street, east of 14th, and7

it is zone restricted.8

CHAIRMAN GRIFFIS: Okay.9

MR. GEORGE: I've got it listed as RPP.10

CHAIRMAN GRIFFIS: And the turn around for11

this property would potentially remove two spots. Is12

that correct?13

MR. GEORGE: We estimate approximately14

five spaces would be eliminated.15

CHAIRMAN GRIFFIS: I see. Okay.16

MR. GEORGE: Yes, sir.17

CHAIRMAN GRIFFIS: And do you know is18

there parking on 14th Street?19

MR. GEORGE: Yes, there is on-street20

parking along 14th Street to the south of Irving, none21

to the north toward Park Road and Kenyon Street.22

CHAIRMAN GRIFFIS: Do you know are there23

future plans for parking on 14th Street North?24

MR. GEORGE: No, sir, I don't, not25
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specifically.1

CHAIRMAN GRIFFIS: Okay. And the 14th2

Street Parking is that also residential permitted?3

MR. GEORGE: I believe some of it is4

metered. I'm not too sure. We did not specifically5

deal with that.6

CHAIRMAN GRIFFIS: Okay.7

MR. GEORGE: Yes.8

CHAIRMAN GRIFFIS: So your assumption9

would be it's more analogous to a commercial corridor10

parking. There may be metered parking there?11

MR. GEORGE: Yes.12

CHAIRMAN GRIFFIS: I see.13

MR. GEORGE: That is correct, yes.14

CHAIRMAN GRIFFIS: Okay.15

MR. GEORGE: Yes.16

CHAIRMAN GRIFFIS: Any other questions of17

Mr. George? Very well. Thank you.18

MR. GLASGOW: I then would like to call19

our last witness, Mr. Steven Sher.20

MR. SHER: Oh, my.21

MR. GLASGOW: Mr. Sher, would you, please,22

identify yourself for the record, and proceed with23

your testimony?24

MR. SHER: Mr. Chairman, members of the25
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Board, for the record, my name is Steven Sher, the1

director of Zoning and Land Use Services with the Law2

Firm of Holland and Knight. You have an outline of my3

testimony as the last exhibit in the prehearing4

statement, and I will be brief and summarize, rather5

than go through line by line.6

I think you know that where the site is,7

at this point, on the north side of Irving Street just8

east of 14th Street. It's a total site area of a9

little over 21,000 square feet frontage of about 16710

feet on Irving Street.11

CHAIRMAN GRIFFIS: Now, the total site12

21,000 square feet is this specific project. Is that13

correct?14

MR. SHER: Yes.15

CHAIRMAN GRIFFIS: It's not parcel 15, I16

think it is?17

MR. SHER: Not entirely a parcel 15,18

that's correct.19

CHAIRMAN GRIFFIS: Yes.20

MR. SHER: It's an L shaped lot with an21

extension. It goes about 38 feet further north at the22

rear, and it's vacant at the moment. It's in the23

Columbia Heights area, which I think the Board members24

know, at this point. It is split zoned between C-3-A25
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and R-4 with approximately an 18 foot wide strip at1

the east end of the site in the R-4 District and2

everything else C-3-A, that's about 2,668 square feet3

in R-4 and 18,408 square feet in C-3-A.4

What you have before you, of course, has5

been described as an apartment house of about 75 units6

with supporting accessory uses on the first floor, a7

gross floor area of a little over 67,000 square feet,8

which translates into an FAR of 3.66 FAR if applied to9

the C-3-A portion of the lot only. C-3-A allows for,10

again, we're at 3.66, so we're not taking any FAR off11

the R-4 portion of the site. In fact, we're not even12

building to the maximum FAR permitted under C-3-A.13

The height is 65 feet, 7 stories. The14

parking has the nine off-street parking spaces at the15

rear, which we've talked about before, and then16

there's the alley easement on the east end of the17

site. As has been discussed before, we're here18

seeking both variances and special exceptions on the19

variances with respect to the number of parking20

spaces. I think we just went through that. 13 are21

required under the regulations, because you can't take22

any reductions because of Metro proximity, because23

it's nonresidential. We have proposed nine. We24

require a variance of four.25
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As has been indicated, we have a number of1

those spaces being compact spaces, and we need2

variances in order to have them at 8 x 16 instead of 93

x 19, because we don't have a minimum of 25 spaces,4

and we don't have them in groups of five. But all of5

that is encompassed within the general discussion of6

parking. And loading again, we're required to have7

one 55 foot berth and one 10 x 20 foot service8

delivery space. We have the service delivery space.9

We do not on-site have the loading berth, as has been10

discussed. There will be access to loading in the11

building immediately to the north, but on this site,12

we need the variance for the one 55 foot loading13

berth.14

We have the two special exceptions, one15

for the roof structure, and the other for the boundary16

line crossing the lot. With respect to the variances,17

the Board is aware of the standard by reason of18

exceptional or extraordinary situation or condition19

where the strict application of the regulations20

creates a practical difficulty for the owner, and21

where the variance can be granted without adversely22

affecting and substantially impairing adjoining23

properties, the Board may grant variances.24

The site is exceptional because of its25
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size, its configuration and its location, and you've1

heard that described. It's essentially an L shaped2

site. The size of the site precludes either doing3

underground parking or deck parking at the rear if4

you're going to build a building on the site at all.5

It also limits the locations for a 55 foot loading6

berth. You can imagine what would happen if you tried7

to insert a space either in the north/south direction8

or an east/west direction coming off the alley and the9

rear. It's just going to whack the heck out of the10

parking area or the residential recreation space.11

So even if you could try and do it, you12

wind up cutting yourself into the building, disrupting13

the first floor plan, and completely eradicating other14

uses, which are intended for the open space at the15

rear. Trying to go underground is extremely16

expensive, given the size of the project and the need17

for the spaces, so we believe that the conditions18

precedent for granting a variance exist on the site,19

that the loading space that it will be provided in the20

front of the building will be sufficient for most of21

the ordinary day to day needs of the building, and for22

the occasions of move in and move out as has been23

previously described by both Ms. Thomson and Mr.24

George.25
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With respect to the roof structure, you1

have an L shaped building on an L shaped lot, but the2

Ls are actually in different directions, so what you3

wind up with is that core at the corner of the L, at4

the corner of the building, which doesn't meet the 15

to 1 setback, but in all other locations on both of6

the street frontages and with respect to the lot7

lines, the roof structures are set back more than 1 to8

1.9

Mr. Walters just talked about the10

requirement of the code to separate the elevator lobby11

from the apartment corridors, which again pushes that12

elevator penthouse back to that corner of the13

building, which creates the need for the relief. With14

respect to the boundary line crossing the lot, this is15

-- the standards for that under section 2514.2 are set16

forth in X. Our compliance with that is set forth in17

XI on Pages 8 and 9. The extension is only for 1818

feet, where the regulations authorize up to 35 feet.19

Again, the building does not extend into20

the R-4 portion of the lot. The only reason that21

we're here basically for that is because that private22

alley will provide access to our parking, which is on23

our lot. Even though it's residential parking, it's24

in a commercially zoned building, so we will provide25
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access not only to our lot, but into the alley system1

as has been previously described, and as you can see2

from Mr. George's diagram on the easel to the right3

here.4

And that alley easement will also provide5

additional separation for the existing apartment6

building to the east, which is built to its lot line7

with a couple of courts on it. A building on this8

site is not required to provide a side yard, so in9

theory somebody could build a 40 foot road dwelling10

right on that lot line, and therefore come right up to11

the wall of that apartment house. We are going to be12

setting back in excess of 23 feet there, so we are13

actually going to -- or 21 feet, 8.75 inches. Sorry,14

I've got 23 feet on the mind there. So we're actually15

going to be providing a greater setback than would16

other wise be required under the R-4 zoning.17

My conclusions are that we have met the18

test for a variance, that we meet the test for the19

special exception that the application should be20

approved.21

CHAIRMAN GRIFFIS: Thank you. Any22

questions from the Board? As always, very extensive23

and appreciated. First of all, is it your24

understanding that this lot wasn't single ownership on25
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May 12, 1958?1

MR. SHER: I don't know that, but it's not2

necessary.3

CHAIRMAN GRIFFIS: Well, we'll get there.4

Does the boundary line split a lot?5

MR. SHER: In its existing configuration,6

it does not. But in the ultimate scenario, this will7

be subdivided into a single record lot, and the8

boundary line will cross the lot.9

CHAIRMAN GRIFFIS: Okay. So if you're10

consolidating the lots, then the boundary line does11

split a lot?12

MR. SHER: Yes.13

CHAIRMAN GRIFFIS: So therefore --14

MR. SHER: We'll submit the new subdivided15

lot.16

CHAIRMAN GRIFFIS: That new lot would not17

be or would have been in single ownership in May 1958.18

Is that correct?19

MR. SHER: I don't know whether it was in20

single. It might have been in single ownership. I21

don't know.22

CHAIRMAN GRIFFIS: But if you're23

consolidating, you're creating a new lot.24

MR. SHER: That's correct.25
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CHAIRMAN GRIFFIS: So that's happening1

now. It hasn't happened yet.2

MR. SHER: Correct.3

CHAIRMAN GRIFFIS: So it didn't happen on4

May 12, 1958?5

MR. SHER: No. I'm saying it may have6

been a single, in one ownership. It wasn't one lot.7

But there may have been a common ownership. I don't8

know. But that's not necessary under section 2514.2.9

CHAIRMAN GRIFFIS: Well, it does. It10

establishes whether it's a special exception or a11

variance.12

MR. SHER: No. 2514.1 is different from13

2514.2. 2514.1 requires the lot to have been in14

single ownership.15

BOARD MEMBER ZAIDAIN: Right.16

MR. SHER: It allows the owner of that lot17

to take advantage of certain permissions under the18

regulations, and it doesn't require BZA approval.19

BOARD MEMBER ZAIDAIN: Right.20

MR. SHER: Section 2514.2 does not21

reference a requirement that the lot had to have been22

in single ownership in 1958, and it does require Board23

approval for a boundary line crossing the lot. That's24

why we're here.25
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CHAIRMAN GRIFFIS: Okay. Well, there's1

two issues that still come to light. The boundary2

line crossing the lot is the new lot, as consolidated.3

MR. SHER: Correct. That's correct.4

CHAIRMAN GRIFFIS: Okay. And so your5

interpretation is 2514.2 allows Board approval under6

special exception, regardless of actually when7

ownership or establishment of the lot.8

MR. SHER: Yes, that is correct.9

CHAIRMAN GRIFFIS: Board members, everyone10

clear on that?11

BOARD MEMBER ZAIDAIN: Well, the way I12

read it is this essentially extends the boundary line,13

and you can't go any farther than 35 feet, as long as14

it's all on one lot.15

MR. SHER: Correct.16

BOARD MEMBER ZAIDAIN: Okay. But the17

consolidation has not happened yet.18

MR. SHER: No. But it has to, because you19

have to have one building on a record lot.20

CHAIRMAN GRIFFIS: Right.21

BOARD MEMBER ZAIDAIN: Right.22

MR. SHER: You have to put this in a23

record lot, and once the lot is consolidated, the24

boundary line will cross the lot, and that's why we're25
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here.1

BOARD MEMBER ZAIDAIN: Right. How many2

feet are we essentially moving the line?3

MR. SHER: 18.4

BOARD MEMBER ZAIDAIN: 18. I mean, I5

guess, this is kind of a semantical question. Is6

this, in essence, and I think my reading of it is we7

have the authority to do this, and I'm not referencing8

a Zoning Commission action here, but is this, in9

essence, a map amendment, we're essentially altering a10

zoning map or is this more of a --11

CHAIRMAN GRIFFIS: No, there's a big12

difference. This --13

BOARD MEMBER ZAIDAIN: Well, explain the14

difference.15

CHAIRMAN GRIFFIS: What happens is, and16

this is a little peculiar in its specifics, but if you17

look at a lot of lots in the city as they drew the18

Zone Boundary Line, that zone boundary actually cuts19

through a single lot. So for instance, didn't we just20

have a review of an application? You may have the21

front of a lot that's R-4 and the back of it as C-2.22

BOARD MEMBER ZAIDAIN: Right.23

CHAIRMAN GRIFFIS: Right. The same lot24

and so in order to accommodate that, the regulations25
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have specifically drawn up 2514 to deal with that,1

rather than going to rezone.2

BOARD MEMBER ZAIDAIN: Right. I3

understand that.4

CHAIRMAN GRIFFIS: So I --5

BOARD MEMBER ZAIDAIN: But the variance6

runs or not the variance, the special exception runs7

with the land, so, in essence, we are moving the8

boundary line.9

CHAIRMAN GRIFFIS: Well, I guess if you10

look at it that way, perhaps, yes.11

BOARD MEMBER ZAIDAIN: I mean, if this12

project goes away, well, I shouldn't say that.13

CHAIRMAN GRIFFIS: Right.14

BOARD MEMBER ZAIDAIN: But like I said,15

the special exception runs with the land, so, in16

essence, it kind of -- it doesn't really make a17

difference. I don't think.18

CHAIRMAN GRIFFIS: No.19

BOARD MEMBER ZAIDAIN: I think we have the20

authority to do it. I think it's pretty common in21

Zoning Codes to have the BZA address split zoning on22

lots.23

CHAIRMAN GRIFFIS: Right. But I think --24

BOARD MEMBER ZAIDAIN: I guess the only25
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thing that concerns me is the issue of timing, in the1

sense that this hasn't been consolidated yet.2

CHAIRMAN GRIFFIS: Yes.3

BOARD MEMBER ZAIDAIN: And obviously4

depending on how the vote of the Board goes and5

whether or not an order can be issued until that's6

done.7

MR. SHER: Right.8

MR. GLASGOW: Mr. Zaidain, that's very9

similar to -- you'll see many of your cases that will10

come in on many -- you know, that have several lots11

listed and all of that type of thing, and, in fact, we12

used to file a lot of cases. They would all be13

pending sub -- well, pending subdivision.14

BOARD MEMBER ZAIDAIN: Yes.15

MR. GLASGOW: And they would be referred16

over to the Board.17

BOARD MEMBER ZAIDAIN: Right.18

MR. GLASGOW: Yes, there's going to be a19

subdivision later on, and this is no different than20

that type of situation.21

BOARD MEMBER ZAIDAIN: Okay.22

CHAIRMAN GRIFFIS: I would agree, and I23

think in the order that would be written up, we would24

have, I believe, it would be appropriate in the25
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finding of fact that it was stated that this1

consolidation was going through creating a single lot.2

BOARD MEMBER ZAIDAIN: Right.3

CHAIRMAN GRIFFIS: It is kind of, you4

know, which do you do first.5

BOARD MEMBER ZAIDAIN: Right.6

CHAIRMAN GRIFFIS: It's kind of difficult.7

All right. Well, I think we needed to flush out the8

issue of whether we're looking at a special exception9

or a variance. I don't think either one has a very10

difficult time, at this point. But it's good to know11

that piece of information, Mr. Zaidain.12

BOARD MEMBER ZAIDAIN: Right. And13

speaking of timing, what's the status of the alley14

closing? Has that been filed?15

MR. GLASGOW: Yes, the alley closing has16

been filed.17

BOARD MEMBER ZAIDAIN: Okay.18

MR. GLASGOW: When we're going to complete19

the alley closing, we'll find out with the City20

Council.21

CHAIRMAN GRIFFIS: Has it been set for a22

hearing?23

MR. GLASGOW: No.24

CHAIRMAN GRIFFIS: Anything else?25
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BOARD MEMBER ZAIDAIN: Just a general1

curious question.2

CHAIRMAN GRIFFIS: Anything else? Any3

other witnesses?4

MR. GLASGOW: No, sir.5

CHAIRMAN GRIFFIS: Whew. All right. It's6

taken a little bit longer than I anticipated. We're7

at about 12:25. Let's keep rolling. Let's go to the8

Office of Planning. The Office of Planning has an9

extensive report. I think, Mr. Cochran, if you would10

not mind, you can introduce yourself, and we wish you11

a great afternoon, but I think we're going to try and12

pick up the speed a little bit here.13

MR. COCHRAN: Great. Thank you, Mr.14

Chairman. For the record, my name is Steven Cochran,15

Office of Planning. If we start on Page 3 of the16

report, the Office of Planning feels that this is17

consistent with the comprehensive plans, plan use18

objectives for Columbia Heights, as well as with some19

of the newer policies coming out of the Office of20

Planning and the mayor, including the Task Force on21

Transit Oriented Development.22

With respect to the special exception, I23

believe that we will stand on our record. With24

respect to the special exception for the roof25
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structure requirements, I think the applicant has1

adequately explained this, and we'll stand on the2

record. With respect to the variance from the parking3

requirements, I would like to add a couple of things4

here.5

First, I wish to hold harmless the nuns6

that taught me in grade school, as far as my division7

goes. Indeed, it's getting a variance of 4, not 3.8

13 parking spaces are required, not 12. With respect9

to -- actually, under the parking requirements,10

there's one thing that the Office of Planning hadn't11

considered that we usually consider in cases like this12

that I would like to add to our recommendation on13

this, that the parking variance be granted, but14

subject to there being no gate or other permanent15

closure device on the lot that would be consolidated16

to the east.17

We've done this on other cases, such as18

the Tivoli Theater and the area to the south of that.19

We want this private alley to function as if a public20

alley, even though it is private. And I think the DOT21

had probably assumed that in its report. Okay. With22

respect to the -- and I can speak to the variance on23

parking more, if you would like, but we feel strongly24

that it meets the test.25
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With respect to the loading, the1

discussions got a little bit complicated here. The2

applicant is looking for a variance period. If they3

are going to provide the loading berth on the project4

to the north, which we'll call the Donatelli and Kline5

Project, that's a boom, but it is not something that6

we can actually make a condition on this case. We7

would, however, recommend -- we note for the record8

that Donatelli and Kline has provided a letter that9

says they will provide this space, and that the10

applicant has said that they will use this space.11

It has very recently come to our attention12

that, in fact, the Donatelli and Kline Project has to13

precede the Victory Heights Project, so our earlier14

recommendation that there be an agreement with the RLA15

that should Donatelli and Kline go away on this16

project, RLA would have to make as a condition of the17

ERA that a future user would provide a loading dock.18

Well, that's no longer relevant, because if Donatelli19

and Kline goes away, so does Victory Heights, and the20

whole project has to get offered again. So we feel21

that the guarantees that are already in the record are22

sufficient.23

So in summary, we recommend that the Board24

approve the two special exceptions and approve both25
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the parking and the loading variances with the1

understanding that the lot to the east would not be2

gated, in addition to anything else that we3

recommended in our report.4

CHAIRMAN GRIFFIS: Good. Thank you, Mr.5

Cochran. Questions from the Board?6

BOARD MEMBER ZAIDAIN: Yes. So you're7

recommending that we treat the loading issue as a8

variance from the loading requirements period?9

MR. COCHRAN: Period, yes.10

BOARD MEMBER ZAIDAIN: And disregard --11

well, not really disregard, take into account, but12

essentially from a zoning standpoint, disregard the13

shared berth to the north on the Donatelli dwelling?14

MR. COCHRAN: Yes, we've had discussions15

with court counsel.16

BOARD MEMBER ZAIDAIN: Yes, I see where17

you're going.18

MR. COCHRAN: There's no such animal as a19

temporary area.20

BOARD MEMBER ZAIDAIN: And I agree with21

you. Okay.22

MR. COCHRAN: And we don't want to set23

that precedent. Of course, each case stands on its24

own.25
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BOARD MEMBER ZAIDAIN: Right.1

MR. COCHRAN: But still.2

BOARD MEMBER ZAIDAIN: Well, I guess, my3

question is that this does not change your4

recommendation for OP support having basically OP's5

support this site not having a loading berth period?6

Because if we're going to treat it in a vacuum, I need7

to -- I mean, I think, we need to know if your8

recommendation is in a vacuum. Do you follow what I'm9

saying?10

CHAIRMAN GRIFFIS: Not in a vacuum, but11

treating it as its own.12

MR. COCHRAN: Given the paperwork that13

surrounds the case, we're comfortable recommending14

that the Board grant a variance to the loading berth15

requirements.16

BOARD MEMBER ZAIDAIN: Okay.17

MR. COCHRAN: I would also note that while18

what the applicant is showing as a service delivery19

area is only 20 feet long, as I've measured it on20

their plans, it looks like, although DDOT wouldn't21

want to measure it this way, it looks like you can get22

a 40 foot truck in there.23

BOARD MEMBER ZAIDAIN: Okay.24

CHAIRMAN GRIFFIS: Well, and I think we've25
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heard testimony on how, you know, I mean, the1

operation of that building and how much loading is2

going to be required from a functionality standpoint.3

BOARD MEMBER ZAIDAIN: Okay. I guess my4

second question, and this was really to Mr. Sher's5

testimony. It seems to me that there's a connection6

between the parking variance and residential rec7

space, if I understood his testimony, that if they8

were going to provide more parking, it would make9

satisfying the residential rec space more difficult.10

MR. COCHRAN: That's right.11

BOARD MEMBER ZAIDAIN: Is that your12

understanding?13

MR. COCHRAN: We had discussion with this14

about -- with the applicant, and it's a trade off.15

It's a catch-22. If we even suggested that they look16

at providing more parking by putting some of the17

recreation space on a deck, but that, of course,18

eliminates any possibility of light or air for the19

communal spaces behind or even for one of the20

residential units that's proposed for the ground21

floor.22

BOARD MEMBER ZAIDAIN: Right.23

MR. COCHRAN: So it just seemed like an24

unacceptable trade off.25
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BOARD MEMBER ZAIDAIN: Well, no, I agree.1

I think if you're going to reduce something, parking,2

as opposed to residential rec space, parking is the3

way to go. I just wanted to know if that was your4

understanding in terms of the --5

MR. COCHRAN: That's correct.6

BOARD MEMBER ZAIDAIN: The hardship of7

meeting both of those requirements on the site, it's8

either one or the other?9

MR. COCHRAN: Right.10

BOARD MEMBER ZAIDAIN: Okay.11

CHAIRMAN GRIFFIS: Any other questions of12

the Office of Planning? Clarification, Mr. Cochran,13

in terms of parking. You talked about that they14

could, in fact, use other future parking situations,15

and there's two points that you made a comment on Page16

5 of 8, the last paragraph, that the major shopping17

center grid is under construction across 14th Street.18

Is that correct?19

MR. COCHRAN: Well, I did go by there the20

other day, and I didn't see any dirt moving. But it's21

already been processed through, I think it was, the22

BZA, and there are 1,200 parking spaces in there.23

CHAIRMAN GRIFFIS: Do you know, are they24

going to be available for long term parking? Do you25
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know that?1

MR. COCHRAN: I wasn't suggesting in this2

that they would be available for resident's parking.3

I was thinking more of visitor parking when relatives4

come to take the elderly residents to either the5

skating rink or the bowling alley.6

CHAIRMAN GRIFFIS: I see. Any other7

questions from the Board for the Office of Planning?8

Does the applicant have any cross examination of the9

Office of Planning?10

MR. GLASGOW: No cross examination.11

CHAIRMAN GRIFFIS: You have their report?12

MR. GLASGOW: Yes, I do.13

CHAIRMAN GRIFFIS: Okay. Very well. Mr.14

Cochran, thank you very much. It was very informative15

and quite extensive. Let's move on to other16

Government reports. It was mentioned, let's just17

start at the top, that we did have a letter from the18

council member of Ward 1 of which this project is19

located in his ward, and it was a very supportive20

letter. It's Exhibit 28, dated April 7, 2003.21

We also have the Department of22

Transportation report, which is Exhibit 26, and23

another attendant revised 29. There's nobody here24

representing the DOT, at this time. Is that correct?25
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Very well. You have that report, Mr. Glasgow?1

MR. GLASGOW: Yes, sir.2

CHAIRMAN GRIFFIS: Is there any highlights3

you wanted to bring to the Board's attention regarding4

that?5

MR. GLASGOW: No, only the clarification6

that Mr. Cochran had mentioned that dealing with the7

ownership of the property, and that the Donatelli and8

Kline Project, the closing on the land must occur by9

Donatelli and Kline either before or simultaneously to10

Victory Housing obtaining any of the site.11

CHAIRMAN GRIFFIS: Good. And even more12

clear, maybe for me, the way I think about it, these13

are linked, they are tied together, so that they each14

happen, for whatever reason, they are happening15

together, and one can't go without the other.16

MR. GLASGOW: That's correct.17

CHAIRMAN GRIFFIS: Okay. Let's go to18

the --19

BOARD MEMBER ZAIDAIN: Mr. Chair, I do20

want an answer on the DDOT report, and I think this is21

kind of a sign of the problem we may be getting into22

with the loading issue is DDOT bases it's support on23

the fact that there's going to be a shared loading24

berth. At least that's my understanding of the25
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report. I mean, do you understand that differently,1

Mr. Glasgow, if you look at it?2

MR. GLASGOW: Yes, they want to have the3

letter of understanding. There were a lot of4

discussions on the phone with representatives of DDOT,5

and they do have the letter. If you look at the plans6

that were submitted on this project, there is an area7

on the back of the Donatelli and Kline Project, I8

believe, it's sheet A100, right, sheet A100 shows9

where the two 12 x 30 foot berths will go if the10

Donatelli and Kline Project proceeds.11

CHAIRMAN GRIFFIS: Right. To the north,12

right.13

MR. GLASGOW: Right. To the north.14

CHAIRMAN GRIFFIS: And is there an15

interior connection to those from each building?16

MR. GLASGOW: No. It's exterior. If you17

look at sheet A100, you keep proceeding directly south18

of the southern most loading berth, you'll see that it19

ties right into a passageway and a doorway into the20

project, into the trash service and all that area.21

MR. COCHRAN: Excuse me, Mr. Chair, in an22

earlier set of drawings there had been an interior23

connection underground, but that was eliminated in the24

March drawings.25
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CHAIRMAN GRIFFIS: Right.1

MR. GLASGOW: That's correct.2

CHAIRMAN GRIFFIS: Okay. Anything else,3

Mr. Zaidain?4

BOARD MEMBER ZAIDAIN: No.5

CHAIRMAN GRIFFIS: Let's move on then to6

the ANC reports. Mr. Etherly?7

BOARD MEMBER ETHERLY: Thank you, Mr.8

Chairman. We're in receipt of a March 12th letter,9

Exhibit 27, from the chair and secretary of ANC10

Commission 1A. I'll note for the record that the11

Office of Zoning reflects that letter as having been12

received on April the 3rd, so would require that we13

waive that report.14

CHAIRMAN GRIFFIS: Any objection to15

waiving in the ANC-1A report? There was no indication16

in the letter why it was late, but we can send them a17

memo, too. Any concerns? I say we waive it in and18

accept it.19

BOARD MEMBER ETHERLY: Thank you, Mr.20

Chair. The ANC-1A letter states simply put that at a21

March 12, 2003 meeting, at which a quorum was present,22

the ANC-1A did vote to support the above referenced23

application. I will note, however, that the letter24

does not specify what that vote was in terms of the25
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actual count, but otherwise does express its support1

for the special exception and variance relief sought.2

And that once again is a letter dated March 12, 20033

signed by the chair, Charles E. Matiella, and the4

secretary of the ANC-1A.5

We're also in receipt of a letter from ANC6

Commission 1B. Once again, the project is based in7

ANC-1A, but given 1B's proximity, 1B also weighed in8

and noted that at a regularly scheduled public meeting9

on February 6, 2003, at which a quorum of 8 of 1110

members were present, ANC-1B voted unanimously 8 to 011

to support the above referenced application, and that12

letter is signed by Chairperson Deborah Thomas and13

secretary Philip C. Spalding.14

CHAIRMAN GRIFFIS: Indeed. Noting ANC-1A,15

it does have technical problems, but I wanted just to16

mention, and I know that we've all read it, that it's17

one of the most comprehensive letters from the ANC18

that we've received in recent times, actually,19

addressing the details of the zoning aspects of which20

we needed and are under deliberation in public hearing21

from. I think that is exactly what we look for in the22

ANC, not necessarily just a vote in favor or in23

disapproval of it.24

We look for the substantive information as25
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hopefully we have the reputation of delving into the1

facts and minutia of these much to many people's2

displeasure. But nonetheless, let's move on. I think3

actually there is some issue of whether we can give4

great weight to the 1A. However, I would suggest that5

unless there is any incredible opposition to that,6

that we can waive our technical requirements in7

stating the quorum and the actual vote, noting that it8

did say it voted in support. In that there's no9

opposition or evidence controversy in this, I think we10

can rely on the fact that that is a true statement.11

Any objection to that? If not, we can12

give great weight to the ANC-1A of which the property13

is presently located. That is all the agency report14

and ANC reports that I have noted in my files, unless15

Board members are aware of any. Mr. Glasgow, are you16

aware of any other reports attendant to this17

application?18

MR. GLASGOW: I'm not aware of any.19

CHAIRMAN GRIFFIS: Very well. Do you have20

any comments addressing any of those, as we don't have21

witnesses to cross examine?22

MR. GLASGOW: No, I do not.23

CHAIRMAN GRIFFIS: Were you present for24

the ANC-1A meeting?25
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MR. GLASGOW: The one where the final vote1

was taken Mr. Larry Clark of Donatelli and Kline was2

at that meeting.3

CHAIRMAN GRIFFIS: Okay.4

MR. GLASGOW: I believe he is in the5

audience.6

CHAIRMAN GRIFFIS: It doesn't matter. We7

just want to know if it was a lot of fun or not. But8

nonetheless, let's move on then. I don't believe we9

have -- is anyone here attendant to Application #1700110

of the RLA Revitalization Corporation and Victory11

Housing, here today to give testimony? Testimony12

either in support or in opposition? Yes, sir, it is13

now the appropriate time. We absolutely appreciate14

your patience.15

If there is a chair that we could provide16

him, please?17

MR. CLARK: Hello, my name is Kenneth18

Clark. I live at 530 Irving Street, N.W., Washington,19

D.C., ZIP Code 20010. I had a couple of questions,20

and I'm afraid I might be a little late on them. One21

of my main concerns with this project is that the key22

to this property, why it's so valuable, is the Metro23

stop and the 100s or thousands of people that come in24

and out of that a day. And as a D.C. owned site, why25
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didn't we pick a building or some kind of structure1

that's going to use or make the most use of the2

traffic that's coming in and out of that?3

We had the DDOT person say that this4

building is going to generate very low amounts of5

trips from the residence, and why don't we have an6

apartment building that has working class people that7

are going to take that Metro back and forth to their8

jobs every day?9

Let's see, the other concerns I have are10

the parking. Along Irving Street, it's a three lane11

street, one-way east bound. During rush hour, which12

is between 7:00 a.m. and 6:30 p.m. every day, there is13

only one lane of parking. But on the corner just east14

of 14th Street, there is, and I will use the pointer to15

show exactly where it is.16

CHAIRMAN GRIFFIS: The CVS store?17

MR. CLARK: Correct. There's a CVS store.18

There's also a day care center over top of the CVS19

store, I believe. In my trips back and forth to the20

Metro most days, there are usually cars parked21

illegally on one side of that street or the other,22

either people going into the CVS or people dropping23

their kids off for day care.24

There was also an instance last week when25
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I was walking to the Metro that a tractor-trailer1

truck instead of using the designated loading dock off2

of Irving Street behind the CVS store, they had3

actually parked it, if this is the intersection, they4

had parked it at a 45 degree angle like this with the5

back of the truck backing up to the front doors of the6

CVS. The trailer is only about half the length of a7

normal one, but it --8

CHAIRMAN GRIFFIS: On Irving Street?9

MR. CLARK: It was on the corner of 14th10

and Irving.11

CHAIRMAN GRIFFIS: Right.12

MR. CLARK: On that corner where the CVS13

is, and it backed up, so the back doors were right at14

the front of the CVS blocking most of the pedestrian15

way to go through, and the pedestrians that could go16

around that truck --17

CHAIRMAN GRIFFIS: Right.18

MR. CLARK: -- had to deal with people19

being -- boxes being unloaded from that. So I think20

that there are definite problems with the parking21

situation there. With the loading docks, if this is22

happening with CVS and they have a loading dock that23

meets all the dimensions that they are supposed to24

have, and they are not using it, so they go around25
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this way, what's going to happen with this building1

and are they going to be blocking up, you know,2

parking or traffic lanes that people are delivering or3

people are dropping off people or people are going to4

pick other ones up? Are they going to be standing in5

that area?6

We also heard testimony that because of7

the little drop off section right off of Irving8

Street, that they are going to take away five parking9

spaces. That area is already being used illegally for10

people to stand and park, and what is that going to do11

to the current situation?12

Also, there's another point made that they13

wanted a site where the seniors could sit and watch14

the street life. This building doesn't do anything15

for 99 percent of the people using that Metro stop.16

It doesn't create anything to help the street life.17

I'm not familiar with the building, the other half of18

that just north of the site, but there's no19

commercial, there's no retail, there's no stores20

people can use.21

There's no restaurants people can go to.22

I don't know if it can be worked in with this building23

or not, because of the HUD specifications or hopefully24

there will be something in the other building. But if25
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we could have just on the ground floor some kind of1

building where there is an outdoor cafe, there's a2

little restaurant, there's something that the people3

can use, the people who are using that Metro stop or4

this building will do more than what's currently5

there, just a blank field surrounded by chain link6

fence.7

Hopefully, the city can do something to8

make this valuable to everyone in the city, not just9

the company that's developing it or the 75 people10

from, not necessarily within the neighborhood, all11

over the Metro area who could be living there. Thank12

you very much.13

CHAIRMAN GRIFFIS: Good. Thank you.14

Don't go anywhere. Thanks very much. You indicated15

that you're at 530 Irving?16

MR. CLARK: That's correct.17

CHAIRMAN GRIFFIS: Okay. So you commute18

through to the Metro up here, which has given you your19

understanding of that block. Is that correct?20

MR. CLARK: Most days, yes, I walk to the21

Metro Station.22

CHAIRMAN GRIFFIS: Okay. And 530 is, I'm23

just trying to get bearings, how far away from this24

corner?25
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MR. CLARK: 530 is actually five blocks1

away. The streets don't quite run in sequence right2

there.3

CHAIRMAN GRIFFIS: Yes.4

MR. CLARK: It's actually just east of5

Georgia Avenue, and Georgia Avenue is four blocks east6

of 14th Street there.7

CHAIRMAN GRIFFIS: Okay. So you actually8

walk from there to this Metro?9

MR. CLARK: Yes.10

CHAIRMAN GRIFFIS: Good for you. Okay.11

And I mean that in all sincerity. I think that's12

fabulous. Hopefully everyone around all Metros will13

do the same thing. Now, I want to address all your14

points, because they are very excellent points. Let15

me start out generally speaking here. Often times we16

do get people, and I'm taking your entire testimony in17

opposition to this application, and you can restate18

that if you like, if you are just bringing up concerns19

that we ought to take into account, which we will do20

any way.21

We're often faced with the idea of here's22

a project that's before us with an application, isn't23

there better? Can't we do something else? And you24

know, common sense will tell you our minds think that,25
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and you've brought up some interesting points. We1

have, as been testified, 14th Street is a commercial.2

Why aren't we making it more commercial or more, let's3

say, urban in focus in terms of the first level? But4

let me be specific and direct with it.5

We can't investigate that. In fact, we6

cannot base our denial of an application, because we7

think there might be a better design or there might be8

better use for this, unless it goes directly to the9

failure of the test, of which you've heard a lot of10

today, a failure of the test for the relief that's11

granted. So I guess directly put, we deal with what12

we're given.13

Now, going directly to some of the14

specifics that you brought up, the loading truck off15

of CVS. You indicated that it was on a 45 feet degree16

angle, obviously, blocking pedestrian and vehicular17

traffic. That is an enforcement issue. I mean,18

clearly, that was illegal. Whether we have 10 loading19

docks or not, if they don't use them, and your20

testimony indicated that there is a loading dock, is21

that correct?22

MR. CLARK: I believe there's a loading23

dock behind the CVS. I looked as I was walking past24

today. It was filled with plastic containers, and I25
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think that's maybe why they didn't use it, because it1

was too full.2

CHAIRMAN GRIFFIS: So off of Irving?3

MR. CLARK: It is off of Irving, yes.4

CHAIRMAN GRIFFIS: Again, I think it's an5

important point or piece to bring up. We don't have6

any enforcement mechanism in front of this Board, but7

I think it's something that this Board could perhaps8

address. I would also suggest that you call CVS and9

perhaps we have a council member that wrote in a10

letter of support of this, you might want to call the11

council member's office, too, and indicate that that12

was something that was happening there.13

Also, addressing again the urban aspect of14

how this could, in fact, deal with the Metro15

population and circulation that's going around, this16

Board is not aware of what's happening except, in17

fact, perhaps we would hear from the RLA18

representative about what is happening on 14th Street.19

Are we getting all residential buildings on top of20

this Metro?21

MS. UCHIYAMA: Yes, I can actually speak22

to that. The Donatelli and Kline building that we've23

been talking about, that will be mixed use with ground24

floor retail as you had indicated will be a mix of25
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neighborhood serving type of retail space.1

CHAIRMAN GRIFFIS: What's the street2

frontage that that's going to run?3

MS. UCHIYAMA: It will run along the 14th4

Street.5

CHAIRMAN GRIFFIS: It's like 200 feet?6

MS. UCHIYAMA: I don't -- I'm not sure.7

CHAIRMAN GRIFFIS: Is it 300 feet?8

MS. WALTERS: Yes, well over. The retail9

frontage for the Donatelli and Kline Building will10

start here and come out to 14th and turn all the way11

around the corner.12

CHAIRMAN GRIFFIS: 500 feet?13

MR. WALTERS: I would say yes. Yes, it's14

very significant.15

CHAIRMAN GRIFFIS: So you have over 50016

feet of retail frontage on 14th Street?17

MR. WALTERS: Well, including the piece18

here.19

CHAIRMAN GRIFFIS: Right.20

MR. WALTERS: Around Kenyon.21

CHAIRMAN GRIFFIS: You're anticipating22

that there may even be a retail entrance off the Metro23

Plaza, directly off the Metro Plaza?24

MR. WALTERS: Absolutely.25
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CHAIRMAN GRIFFIS: Is that clear?1

MR. WALTERS: Oh, we cut that off. We're2

anticipating the store front will wrap around. This3

is a very prominent retail location there.4

BOARD MEMBER ZAIDAIN: Just out of5

curiosity, how many store fronts are you anticipating?6

Can you answer that?7

MR. WALTERS: Don't know yet.8

BOARD MEMBER ZAIDAIN: Don't know.9

MR. WALTERS: We've got something about10

35,000 square feet of retail space in here.11

BOARD MEMBER ZAIDAIN: Okay.12

MR. WALTERS: And in addition, we tend to13

look at these two as part of one whole, because it's14

all Donatelli and Kline. There's another 30,000 plus15

square feet of retail on this piece, too.16

CHAIRMAN GRIFFIS: That's on the Metro17

Plaza?18

MR. WALTERS: Well, in the Metro Plaza.19

Actually, the frontage here will go on 14th around the20

Metro Plaza and down Irving all the way.21

CHAIRMAN GRIFFIS: Is that clear to you,22

Mr. Clark?23

MR. CLARK: I wasn't quite sure what else24

was going. It seemed -- I'm very supportive of the25
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fact that there is going to be retail in that area.1

CHAIRMAN GRIFFIS: What's happening across2

the street? Is that a new proposed building?3

MS. UCHIYAMA: Yes, across the street4

where, I guess if you look on the transportation map5

here where it says proposed D.C. USA Development, that6

right there we've actually -- the RLARC has signed an7

LDA Land Disposition Agreement with the developer for8

that site, and what's proposed for it is 546,0009

square feet of retail space, including some big box10

retailers and also smaller retailers, as well, and11

that's also where the parking garage will be located,12

which will house approximately 1,300 garage parking13

spaces.14

Also, I would like to add that the Office15

of Planning and DDOT have also started working on a16

comprehensive transportation and parking management17

study for the Columbia Heights neighborhood, so one of18

the things we will be looking at is the impact that19

these developments will have on the parking situation20

by doing a current inventory of parking and looking to21

find creative ways to manage the parking situation in22

the neighborhood as well.23

CHAIRMAN GRIFFIS: Mr. Walters, what's the24

total square footage of your proposed building?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

162

MR. WALTERS: The Victory Heights?1

CHAIRMAN GRIFFIS: Yes, just roughly.2

60,000? I don't need exact. I just need rough.3

MR. WALTERS: Rough, 67,000.4

CHAIRMAN GRIFFIS: All right. So it's5

60,000 square feet. Ms. Uchiyama, did you indicate6

that there's over 580,000 square foot of retail going7

in across the street?8

MS. UCHIYAMA: It will be approximately9

546,000 square feet of retail space.10

CHAIRMAN GRIFFIS: That's over 500, right?11

MS. UCHIYAMA: Yes.12

CHAIRMAN GRIFFIS: Okay.13

MR. WALTERS: This is --14

MS. UCHIYAMA: Over half a million.15

MR. WALTERS: This is across the street?16

MS. UCHIYAMA: Yes, across the street17

north of Irving along 14th Street, and it all, you18

know, comes very -- but to the Bell Lincoln19

Multicultural Middle School.20

CHAIRMAN GRIFFIS: That's parcel 27, isn't21

it?22

MS. UCHIYAMA: Yes, that's parcel 27.23

CHAIRMAN GRIFFIS: This Board actually24

heard the relief application on that for the parking.25
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Okay.1

MS. UCHIYAMA: That's correct. And also,2

additionally on the eastern side of 14th if you go up3

past the little triangle piece where the Tivoli4

Theater is located, that's also -- we've completed5

negotiations with the developer for that, as well.6

CHAIRMAN GRIFFIS: Yes, that's well out of7

our area, so we don't need to talk about that.8

MS. UCHIYAMA: Okay.9

CHAIRMAN GRIFFIS: Mr. Clark, are you10

aware of how much that is? I mean, is that clear to11

you in terms of the retail orientation on the street12

level?13

MR. CLARK: It's clear to me now. I14

wasn't sure the other buildings whether they were15

residential or retail.16

CHAIRMAN GRIFFIS: Right.17

MR. CLARK: I knew the target was coming18

across the store.19

CHAIRMAN GRIFFIS: I think it is excellent20

concern. When you walk up Irving towards the Metro21

from Georgia, you walk through predominantly an R-422

District, so I'm assuming that it's predominantly23

residential. Is that correct?24

MR. CLARK: Yes, it is.25
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CHAIRMAN GRIFFIS: Okay. Now, in looking1

in light of what you've just seen in terms of the2

commercial retail, I should say retail not commercial,3

retail square footage that's being proposed around4

that area, and you look at Irving as you come up to5

Metro, do you agree that it may, in fact, be somewhat6

of a positive urban design aspect of continuing the7

residential until you get to 14th?8

MR. CLARK: Yes, I think having the9

buildings that are facing Irving stay residential, I10

think that could be a good design feature, as long as11

you have other retail, which it sounds like they do,12

along 14th. I think that's fine.13

CHAIRMAN GRIFFIS: Okay. Now, you also14

indicated that there's a day care on top of CVS. Is15

that correct?16

MR. CLARK: I believe so, just based on17

the pictures that they have in the windows. I'm not18

exactly sure.19

MS. UCHIYAMA: If I may correct you, it's20

actually a charter school.21

CHAIRMAN GRIFFIS: Yes, wow, a charter22

school. That would be the Capital City Public Charter23

School, which, if I'm not unaware, is actually moving24

off of that site out of that building.25
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MR. CLARK: It's on top of CVS?1

CHAIRMAN GRIFFIS: It is. It's a great2

urban model. You know, gosh, if we had more time, we3

could get into it, but we don't. Okay. What are the4

other issues that -- and let me be absolutely direct,5

Mr. Clark, and we appreciate you coming down here and6

spending the time to do this, what are the other7

issues that I have not addressed or addressed8

sufficiently for your information?9

MR. CLARK: One question about the number10

of parking spaces. I never understood how many people11

would be working at the building, whether they would12

be 24 hour staff, and what parking spaces they would13

need.14

CHAIRMAN GRIFFIS: That's an excellent15

question. Ms. Thomson?16

MS. THOMSON: Yes, we would probably have17

a resident maintenance person, who would live at the18

building, who might use one of the parking spaces.19

And during the day, there would be typically somebody20

in the office, maybe occasionally a second person21

would come into the office. They may get there in a22

variety of different ways, including on the Metro.23

CHAIRMAN GRIFFIS: And that would be more24

of a management person?25
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MS. THOMSON: A management person.1

CHAIRMAN GRIFFIS: Would that person be2

managing several projects or complexes perhaps?3

MS. THOMSON: Well, yes, I think. I don't4

know yet whether we would have someone in this project5

from 9:00 to 5:00 every day or just part of each day.6

CHAIRMAN GRIFFIS: I see.7

MS. THOMSON: But it's not a huge project,8

so it might just be part of the day.9

CHAIRMAN GRIFFIS: And it's certainly more10

analogous to a larger apartment building, is it not?11

I mean, in that you've testified to the fact that this12

is self sufficient living.13

MS. THOMSON: Correct.14

CHAIRMAN GRIFFIS: This is not assisted15

living.16

MS. THOMSON: That's correct. So we don't17

have a lot of staff.18

CHAIRMAN GRIFFIS: Right.19

BOARD MEMBER ZAIDAIN: Will you have like20

any -- do you know if you'll have like any medical/21

social service type people coming to and from?22

MS. THOMSON: Those will be the kind of23

things where somebody would come for, you know, a24

couple of hours maybe to take blood pressure.25
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BOARD MEMBER ZAIDAIN: Right.1

MS. THOMSON: Or a couple of hours to do2

people's hair, you know, once a week. It's just these3

are sporadic, rather than a daily type of thing.4

BOARD MEMBER ZAIDAIN: Right. But I guess5

to give you a clear picture of it is is this building6

operating as a facility or like will these types of7

services be arranged through you and the management8

company?9

MS. THOMSON: Through the management10

company.11

BOARD MEMBER ZAIDAIN: Through the12

management company?13

MS. THOMSON: Yes.14

BOARD MEMBER ZAIDAIN: Okay.15

CHAIRMAN GRIFFIS: Anything else, Mr.16

Zaidain?17

BOARD MEMBER ZAIDAIN: Not on that, no.18

CHAIRMAN GRIFFIS: Okay. Mr. Clark,19

anything else?20

MR. CLARK: No. Thank you for letting me21

-- giving me the chance to speak.22

CHAIRMAN GRIFFIS: Absolutely. It's our23

pleasure to hear you. Are you sure we've addressed24

your issues?25
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MR. CLARK: Yes, everything seems good.1

CHAIRMAN GRIFFIS: If you were to state a2

position right now with this application that's in3

front of us, what would your position be?4

MR. CLARK: I would be for the project as5

a whole. I would want more parking spaces to be a6

part of it.7

CHAIRMAN GRIFFIS: Okay. Excellent point.8

Thank you very much. Mr. Glasgow, do you have any9

cross examination of the testimony you've just heard?10

MR. GLASGOW: No cross examination.11

CHAIRMAN GRIFFIS: Indeed. You got off12

easy, Mr. Clark. Sometimes that can be rough. Good.13

Again, we thank you for taking the time to come down14

and give this important observation of this area and15

this specific application.16

Okay. With that, is there anyone else17

here to give testimony in support or opposition of18

Application #17001, the RLA Revitalization19

Corporation? Not seeing anybody, we can move to last20

questions from the Board, and we'll go to conclusion.21

BOARD MEMBER ZAIDAIN: Actually, I have a22

question. On this plan here, and I know it was stated23

earlier that this is a year old, it seems that the24

Donatelli Development is going to be sharing almost a25
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party wall with this development. Is that the case?1

CHAIRMAN GRIFFIS: These buildings are2

attached?3

MR. WALTERS: That's correct. There's a--4

you can start to see it in this drawing. There's a5

party wall condition.6

CHAIRMAN GRIFFIS: Right.7

BOARD MEMBER ZAIDAIN: But they're going8

to be on separate lots, correct? They're just going9

to share a party wall?10

MR. WALTERS: Yes, the buildings are faced11

on line.12

MR. GLASGOW: Face on line, yes,13

technically.14

MR. WALTERS: The technical difference15

between party wall and --16

BOARD MEMBER ZAIDAIN: What was that17

phrase?18

MR. GLASGOW: Face on line.19

MR. WALTERS: Face on line. Brick face to20

brick face.21

BOARD MEMBER ZAIDAIN: Oh, okay.22

CHAIRMAN GRIFFIS: Are you kidding?23

MR. WALTERS: No, we had a discussion last24

week about face to face. Oh, man.25
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BOARD MEMBER ZAIDAIN: Well, I'm sorry I1

missed that, because that was a new one.2

CHAIRMAN GRIFFIS: That's all right.3

MR. GLASGOW: I wasn't here last week.4

CHAIRMAN GRIFFIS: That was a little5

inside Board humor. Okay.6

BOARD MEMBER ZAIDAIN: That wasn't covered7

at the AP conference, so I apologize, but I guess the8

general question I have is it seems to me that even9

structurally with the -- what was it the face on line10

or FOL, we can call it, since everything needs an11

acronym. It seems like these two developments are12

linked, especially with the relief of the loading13

requirements. I mean, was there any thought or14

discussion on this being a PUD?15

MR. GLASGOW: No.16

BOARD MEMBER ZAIDAIN: Can I ask why?17

MR. GLASGOW: Yes, because we were -- for18

instance, this building is within the height in FAR --19

BOARD MEMBER ZAIDAIN: Right.20

MR. GLASGOW: limitations of the Victory21

Housing.22

BOARD MEMBER ZAIDAIN: Right. No, I23

understand that. But, you know, even from a24

perceptual standpoint, I mean, I think a lot of the25
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responses to the gentleman who testified questions1

were well, because, you know, there's going to be2

commercial on the, you know, ground floor of the3

Donatelli dwelling to the north. And it just seems to4

me that this is all kind of operating as one big5

development, and I'm just -- I mean, I'm not stating6

that this senior housing or that the Victory project7

doesn't have merit in terms of its variance relief.8

It just seems to me that from an overall planning9

standpoint, it may function better as a plain unit10

development.11

MR. GLASGOW: I mean, we have our12

agreement with the Redevelopment Land Agency.13

BOARD MEMBER ZAIDAIN: Okay.14

MR. GLASGOW: As to how it is that we15

acquire the property. We've been through a lot of16

public process with this project.17

BOARD MEMBER ZAIDAIN: Okay.18

CHAIRMAN GRIFFIS: All right. Any other19

questions, clarifications of the Board? I wanted just20

to ask is there any anticipation for lighting in the21

alley that's going to be created? What type of22

lighting is it going to be? Are you thinking about23

some sort of lamp post or attached sconces?24

MR. WALTERS: I suspect we would tend to25
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keep it on the building, so the post wouldn't get hit1

by vehicular traffic, but I think it would be building2

mounted and shielded to go down, so that it doesn't3

affect the adjacent neighbors.4

CHAIRMAN GRIFFIS: Okay. I think the5

photographs of the existing condition show that the6

adjacent apartment building has fixtures attached as7

they go down. They look kind of like, you know, the8

old surface parking lot lights.9

MR. WALTERS: Yes.10

CHAIRMAN GRIFFIS: I would give strong11

recommendation that you pick well those lights to make12

it a little bit more accommodating, especially if you13

may anticipate people walking back and forth, but I14

think you're well-aware, Mr. Walters, of what kind of15

lamping you might use to make that not so scary.16

MR. WALTERS: Okay.17

CHAIRMAN GRIFFIS: All right. Any other18

questions, concerns, clarifications on this?19

BOARD MEMBER ZAIDAIN: Yes, actually, I20

wanted to ask one more quick question. I mean, let's21

talk in terms of practicality between the two22

developments. There will be parking, underground23

parking, I think you said. Will only that be used to24

serve this? Like will people, any Victory Development25
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be able to park their vehicles there in that1

development?2

MS. THOMSON: I think that remains to be3

seen. Nothing has been worked out yet.4

BOARD MEMBER ZAIDAIN: Okay.5

CHAIRMAN GRIFFIS: Anything else? Mr.6

Glasgow, a quick clarification then. I'm not sure, we7

have a lot of papers that are flying around up here,8

but I have the relief sought paragraph that's been9

given to me that indicated the variance from10

residential recreation requirements. It's not in any11

of your statements. Was it advertised with that?12

MR. GLASGOW: I was not aware we needed13

that relief.14

CHAIRMAN GRIFFIS: Yes, nor I. And we15

haven't addressed it. And the documents show, I mean,16

I think, the Board looked pretty specifically at that,17

and the documents show that the actual requirements18

are met, so who knows where that came from. I just19

had to bring it up, as it is part of my file.20

MR. COCHRAN: Mr. Chair, as I recall, it21

had been in something early on, and when the applicant22

did additional calculations, they determined that they23

didn't need that. Maybe it was an over abundance of24

caution.25
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CHAIRMAN GRIFFIS: Okay. It may well be,1

but I'm clear on that now. Okay. If there's not2

anything else, I think we can turn to closure remarks3

and summations.4

MR. GLASGOW: Yes, sir, just very briefly.5

I believe that we've certainly had a full hearing and6

explored all the issues attendant to this case, and we7

believe that we have met the burden of proof for the8

granting of the application. We note that there is no9

opposition to the case, and there is very substantial10

support that has been garnered over, I guess, the past11

over one year process of going through the community12

and working with RLA and others with respect to this13

project and its formulation, and we certainly would14

appreciate the Board's prompt action if it deems that15

we have indeed met the burden of proof, and we would16

like to proceed forward with the project.17

CHAIRMAN GRIFFIS: Thank you, Mr. Glasgow.18

I think we have gone substantially into this, and we19

did try and make enough time for this. In its20

complexity, I think it was important that the Board21

fully understood what exactly was before us.22

MR. GLASGOW: Yes.23

CHAIRMAN GRIFFIS: I am prepared to move24

forward on this today. Let me hear from others that25
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are not, otherwise, we can move and deliberate on1

this.2

BOARD MEMBER ZAIDAIN: I have no objection3

moving forward, Mr. Chair, as long as when it comes to4

deliberating we can maybe separate motions out on5

terms of relief.6

CHAIRMAN GRIFFIS: Does other Board7

members have opinion on that?8

COMMISSIONER HANNAHAM: Mr. Chairman, I'm9

ready to move forward, too.10

CHAIRMAN GRIFFIS: Okay. In which case, I11

think we can accommodate Mr. Zaidain's request and12

let's break these out. I would like to take the13

variances and special exceptions then, and I would14

move approval of Application #17001, RLA15

Revitalization Corporation and Victory Housing, in16

regard to the variance of that being, one, the parking17

requirements under section 2101, 2115 and 2117, and18

also the variance from the loading requirements as19

evidenced in section 2201.20

I think it has been very well put in the21

application, first of all, establishing the --22

BOARD MEMBER ETHERLY: I 2nd it, Mr.23

Chair.24

CHAIRMAN GRIFFIS: Oh, indeed, thank you25
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so much, Mr. Etherly. In terms of establishing the1

uniqueness, and there are several that were evidenced2

today, and also in the written submissions, one, of3

course, being the lot size. There was also4

indirectly, but there was some talk of the grade5

change. The proximity to Metro, which is attendant in6

two directions, one, because it's unique in terms of7

the constructability and it also, I think, tends to8

speak to the third test in terms of not necessarily9

having any negative impact to the public good.10

In terms of the practical difficulty, let11

me take first the -- well, actually, the loading and12

the parking spaces, both go to, in my mind, surface13

space requirement. If you'll look at how the building14

is laid out and how we talked about, first of all, the15

units with the double order corridor, obviously, the16

architect is trying to maximize the light and air into17

the units. We talked about if the practical18

difficulty that's created if you hold, I think, the19

good urban design element of the building line down20

Irving Street, which is in line with the other21

residential buildings, it sets your building footprint22

and that limits the rear area.23

If you use the entire access of the rear24

portion of the building to provide the required25
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loading and the parking requirements, then your1

residential recreation requirement is squeezed and has2

to be found somewhere else, and if that moves up, as3

was indicated in writing, also from the testimony4

today, it starts to impact the light and air of the5

units or actually it does away with units. So in6

terms of this tight configuration, based on the7

uniqueness and the size of the site, you're hindering8

one or other of functions as you try to come into9

compliance with the regulations.10

I think the strong evidence of testimony11

grow out of the uniqueness and the practical12

difficulty for providing those also goes to the fact13

of what is the reality of need and necessity for that14

type of large loading. If you look at the15

regulations, the regulations are based on square16

footage or units, and they are large portions that17

then kick you into certain requirements for loading.18

I was convinced of the fact that based on19

the size of the unit, based on the tenants that will20

be required, this is not an open market rate, but21

rather a subsidized elderly housing complex that will22

be based on income for its signing of leases, that the23

necessity for large moving trucks will be minimized.24

One might also think if noting, and this is perhaps a25
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projection or an extension on testimony I heard today,1

but what was being talked about is the great demand2

for this type of project, noted as the people camping3

out overnight for another one.4

I would imagine if you logically extend5

that, that there isn't a lot of turnover, either,6

meaning that there wouldn't be a continual demand for7

several loading dock spaces, and I don't see how the8

parking and/or the loading dock would compromise in9

any way the Zone Map or Plan in this area, and I think10

it is fairly well balanced with the fact that there is11

Metro and, as testified, numerous bus routes north and12

south and east and west, which would talk to getting13

you all around and across the city. But that's my14

brief summation. I'll let others talk to the motion,15

and then I'll continue. No, I won't. I promise.16

Any others speak to the motion? Motion in17

support, motion has been seconded. No other comments.18

Then I would ask for all those in favor of the19

variances specified and talked to signify by saying20

aye.21

COMMISSIONER HANNAHAM: Aye.22

BOARD MEMBER ETHERLY: Aye.23

CHAIRMAN GRIFFIS: Aye. And opposed?24

BOARD MEMBER ZAIDAIN: Opposed.25
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CHAIRMAN GRIFFIS: If we can record the1

vote on the variances?2

MS. BAILEY: Mr. Chairman, the vote is3

recorded as 3-1-1, motion made by Mr. Griffis,4

seconded by Mr. Etherly, Mr. Hannaham is in agreement,5

Mr. Zaidain is opposed, and the third appointee is not6

sitting on the Board, at this time. And, Mr.7

Chairman, if I could just briefly state what the Board8

approved is a variance from the parking requirements9

under sections 2101, 2115 and 2117, and a variance10

from the loading requirements under section 2201.11

Were those the variances approved, Mr.12

Chairman?13

CHAIRMAN GRIFFIS: Yes, that's correct.14

MS. BAILEY: And will this be a full15

order, Mr. Chairman?16

CHAIRMAN GRIFFIS: Let's --17

BOARD MEMBER ZAIDAIN: We're not done yet.18

CHAIRMAN GRIFFIS: Well, let's continue on19

with the other relief sought, and there's some20

clarification needed.21

BOARD MEMBER ZAIDAIN: Yes, I wanted to22

provide some clarification on my vote. I definitely23

see the merit of this project, and I can understand24

the realities in terms of financing and how the25
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project dispositions come out of NCRC and the RLA.1

However, I wanted to clarify that my vote, I opposed2

the vote, because -- or I opposed the motion, because3

I think there is an inherent link between the parking4

and loading regulations or the requirements and the5

Donatelli Development to the north.6

I think it would be much more appropriate7

in that aspect for the development to proceed as a8

PUD, because I think the program requirements could9

have function concurrently when we have to evaluate10

this as a project on its own, and I'm referring to the11

Victory Development. I think it's problematic. But12

be that as it may, I would be more than happy to make13

the motion to approve the special exception for a14

zoned boundary district boundary crossing a lot, as15

provided for in section 2514.2, and a special16

exception from the roof structure requirements of17

section 411, as I believe the application has18

demonstrated to meet those criteria in those sections.19

BOARD MEMBER ETHERLY: 2nd it, Mr. Chair.20

CHAIRMAN GRIFFIS: Thank you. Speak to21

the motion, Mr. Zaidain?22

BOARD MEMBER ZAIDAIN: No, I think the23

testimony we heard today clearly shows the application24

meets the requirements as set forth in those sections.25
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I think the BZA is definitely the appropriate1

mechanism to adjust the zoning boundary districts from2

a split lot or will split a lot, once a consolidation3

is achieved. I think that's common in most zoning4

processes, and that's all I have to say about it.5

CHAIRMAN GRIFFIS: Good. Thank you. Mr.6

Etherly?7

BOARD MEMBER ETHERLY: Nothing additional,8

Mr. Chair.9

CHAIRMAN GRIFFIS: Very well. I would10

ask, Mr. Zaidain and Mr. Etherly, if it's amenable to11

you to add language to the special exception under 41112

that indicates the Board's direction that the13

architect work with the excellent primary facade14

design and integrate the penthouse as best and as15

feasible, and we like giving those kind of comments16

with great teeth. You know what I mean?17

But nonetheless, I think the direction and18

advisement is understood. Anything else on that?19

Very well. Then I would ask for all those in favor of20

special exception as noted by saying aye.21

ALL: Aye.22

CHAIRMAN GRIFFIS: Aye. Opposed?23

MS. BAILEY: Mr. Chairman?24

CHAIRMAN GRIFFIS: Yes?25
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MS. BAILEY: The initial vote was vacated1

and the Board has revoted motion.2

BOARD MEMBER ZAIDAIN: No.3

MS. BAILEY: No?4

BOARD MEMBER ZAIDAIN: No, there was two5

separate motions. The first one was on the variances.6

There's four areas of relief, two variances and two7

special exceptions. The first motion was on the8

variances. The second motion, which I made, was on9

the two special exception requests.10

MS. BAILEY: Got it. And that vote is11

recorded as 4-0-1, motion made by Mr. Zaidain,12

seconded by Mr. Etherly, Mr. Griffis and Mr. Hannaham13

are in agreement.14

CHAIRMAN GRIFFIS: Thank you.15

MS. BAILEY: Mr. Chairman, that takes me16

back to whether this is a full order or a summary17

order.18

BOARD MEMBER ETHERLY: Mr. Chair, I'm19

comfortable as seconder as both sets of motions, I'm20

comfortable with a summary order in this case.21

BOARD MEMBER ZAIDAIN: If we can do that,22

that's fine with me, too.23

MS. MONROE: Mr. Chair, I don't have24

strong feelings on it. I think a summary order would25
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be appropriate and could be done on this.1

BOARD MEMBER ZAIDAIN: Would it2

essentially be two summary orders on two separate3

motions?4

CHAIRMAN GRIFFIS: No, we can do one.5

MS. MONROE: No.6

BOARD MEMBER ZAIDAIN: No? We can do one?7

Okay.8

MS. MONROE: No, no, just one would9

incorporate all of this.10

CHAIRMAN GRIFFIS: Mr. Glasgow, how long11

would it take you to turn around and draft a full12

order?13

MR. GLASGOW: We can turn it around very14

promptly if that's the desire of the Board. There are15

no parties in opposition.16

CHAIRMAN GRIFFIS: Yes.17

MR. GLASGOW: So there's no one prejudiced18

if we do get a summary order.19

CHAIRMAN GRIFFIS: Right. Okay. Here's20

my concern. I'm perfectly amenable to do a summary21

order. I think we want to move this along. I mean, I22

think we had indication from the earlier23

representative that there are certain milestones that24

need to be met on this. We certainly don't want to be25
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one that's an impediment to the time.1

My hesitancy is the Board brought up an2

awful lot of issues that we've kind of given direction3

to. Those will be lost in the summary order, and I4

guess for the Board's point is to understand that5

we're putting great confidence in the applicant in6

pursuing all those things that we've somewhat talked7

about.8

So with that, if we're still in the9

understanding, I would agree, I think, a summary order10

is appropriate with this one. I think it's a very11

well put together case, and I thank all the people12

that gave testimony on this. I hope we weren't too13

hard on everybody, but we got to get down to, you14

know, the details of this. Again, it was very well,15

lots of information, and I do appreciate it.16

So we can do summary order on this and I17

think that will take care of our morning agenda. Is18

there anything else I may need to be aware of, Ms.19

Bailey?20

MS. BAILEY: No, Mr. Chairman, not for21

this case. I just need to get some clarification22

about the afternoon session.23

CHAIRMAN GRIFFIS: Okay. Well, before I24

get to the afternoon session, I will wish you all a25
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great day. Thank you all for your patience in being1

down here. I appreciate it. And, Mr. Cochran, thank2

you.3

For the afternoon, we will be starting,4

what time do you have?5

(Whereupon, off the record for a recess.)6

CHAIRMAN GRIFFIS: We're going to start in7

40 minutes.8

(Whereupon, at 1:19 p.m. a recess until9

2:13 p.m.)10

11
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

2:13 p.m.2

CHAIRMAN GRIFFIS: Good afternoon, ladies3

and gentlemen. I will call to order the 8th of April4

2003 public hearing of the Board of Zoning Adjustment5

to the District of Columbia. My name is Geoffrey6

Griffis. I am chairperson. Joining me today is Mr.7

Etherly, who will be on my right and is on his way8

out. Representing the National Capital Planning9

Commission with us is Mr. Zaidain, and representing10

the Zoning Commission is Ms. Mitten.11

Also here, ably staffing us from the12

Office of Zoning, is Ms. Bailey, who is sitting at the13

far right of the dias, and Mr. Moy. Mr. Nyarku is14

also in and out. Representing the corporation council15

will be several attorneys, the first of which16

represented is Ms. Monroe this afternoon.17

Copies of today's hearing are available to18

you. They are located at the table where you entered19

into the hearing room. If there are not enough20

agendas available, please, let staff know in the21

adjacent office, and we will have more made for22

everyone's convenience.23

Also, let me remind those familiar and24

alert those who are not, all public hearings before25
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the Board of Zoning Adjustment are recorded.1

Therefore, there are several things that one needs to2

be aware of. First of all, when coming forward to3

speak to the Board, one needs to fill out two witness4

cards. Witness cards are located at the table where5

you entered into, and there are also available cards6

at the table in front of us.7

Before sitting to address the Board, you8

need to deliver those cards to the recorder, who is9

sitting to my right. Also, I would ask that everyone10

turn off their cell phones and beepers, so that we11

don't have disruption of people giving testimony12

during the hearing this afternoon.13

Additionally, when coming forward and14

having filled out those cards and turned off cell15

phones and beepers, if you would introduce yourself16

for the record, state your name and your address with17

a microphone that is on.18

The order of procedure today for the19

special exception and variances will be first.20

Actually, I'm going to skip through those as we have21

several continuing pieces, and I will update exactly22

where we are with each of the applications for the23

variances or special exceptions, and I will also go24

through the order for the appeal of which we have in25
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the afternoon as it is different than that of special1

exception and variances cases.2

But with that, let me state the cross3

examination during hearings is permitted by the4

applicant or parties in a case. The ANC within which5

the property is located is automatically a party in6

the case.7

The record of all public hearing cases8

will be closed at the end of our session unless we9

continue that case or unless the Board specifically10

requests additional information. We will be very11

specific on what is to be submitted and when it is to12

be submitted into the Office of Zoning. After that13

information is received, of course, the record would14

then be finally closed and no other information would15

be accepted by the Board.16

The Sunshine Act requires that all public17

hearings before the Board of Zoning Adjustment be held18

in the open and before the public. This Board may,19

however, consistent with its rules of procedure in the20

Sunshine Act, enter executive sessions during or after21

a case. This would be for purposes of deliberation or22

reviewing the record.23

Decisions of the Board in contested cases24

must be based, of course, exclusively on the public25
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record. That is what we hear today and receive in the1

record. Therefore, we ask for people present today2

not engage Board members in conversations, so that we3

don't give the appearance that we are not, in fact,4

deliberating solely on the record.5

We will make every effort to finish this6

afternoon at a reasonable time, somewhere close to7

6:00. We have quite a bit to accomplish this8

afternoon. We had quite a bit to accomplish this9

morning. So we appreciate everybody's patience. I10

will try and move things on as quickly as possible,11

and with that in mind, let us go to preliminary12

matters.13

If anyone has a preliminary matter before14

the Board for this afternoon, I would ask that you15

come forward and have a seat at the table as an16

indication of a preliminary matter. Preliminary17

matters are those, which relate to whether a case will18

or should be heard today, such as requests for19

continuance or postponements or whether one is going20

to withdraw an application or, in fact, whether proper21

and adequate notice of the case has been provided.22

If you are not prepared to go forward with23

the case, as I indicated, you can come forward or if24

you believe that the Board should not hear a case this25
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afternoon, that would be, in fact, a preliminary1

matter. Not seeing anyone approach the Board, at this2

time, I -- why don't you come have a seat. And let me3

ask if there is any preliminary matters that the staff4

is aware of for us to take up first?5

MS. BAILEY: Mr. Chairman, I am a little6

confused. I was under the impression that we would be7

doing a special public meeting and then the public8

hearing.9

CHAIRMAN GRIFFIS: You are absolutely10

right. I don't see that, how I just kind of roll11

right into things. We can postpone the public12

hearing. Why don't we take up any preliminary13

matters, dispense with that? We can put it on hold14

and then we'll go to our special public meeting, which15

will take 15 minutes tops for those concerned about16

the schedule this afternoon. So relating to anything17

in the afternoon hearing?18

MS. BAILEY: Not at this time, Mr.19

Chairman.20

CHAIRMAN GRIFFIS: Okay. Very well.21

Thank you. And then let's just have addressed, if you22

would not mind, introducing yourself for the record.23

MR. DAMARI: Good afternoon. This is24

Tamir Damari representing Kuri Brothers in the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

191

afternoon matter. I just want to make a renewed, I1

would say, an objection or note an objection, which2

was previously made at the last hearing for the3

record.4

I am prepared to go forward today just so5

that all parties are aware of that. However, at the6

prior hearing, there was some discussion as to whether7

the Board has the jurisdiction or authority to hold a8

full blown hearing in an appeal, as opposed to a9

record hearing.10

There was a lot of discussion about that11

and it was my position, and if I recall correctly, the12

position of Mr. Green, opposing counsel. I can't13

speak for him, but certainly it was my interpretation14

of the regulations and the code that appeals were15

strictly record appeals. In other words, the matters16

to be considered were limited to the record developed17

before the Zoning Commission. There was some18

deliberation.19

CHAIRMAN GRIFFIS: So what is the20

preliminary matter?21

MR. DAMARI: Well, the preliminary matter22

is that I do not believe the Board has jurisdiction.23

Again, I am prepared to go forward today. This is24

based upon the issues I raised at the last hearing25
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and, in fact, a prior decision by the Board in this1

very matter where the Board stated, and I am reading2

page 4 of the decision rendered back in '98, that new3

evidence presented by the appellant cannot be admitted4

as this is not a de novo hearing.5

In this very matter, this Board has taken6

the position that appeals are limited to the record.7

So again, I am prepared to go forward today, but I do8

not want my participation in this hearing to be9

construed as a waiver of subject matter jurisdiction.10

In fact, that probably can't be waived, and that is11

it.12

CHAIRMAN GRIFFIS: Okay. So it's more of13

a warning shot?14

MR. DAMARI: Yes.15

CHAIRMAN GRIFFIS: Than a major action16

asked by this Board?17

MR. DAMARI: Yes, I didn't want to get --18

CHAIRMAN GRIFFIS: That's fine. I would19

think that the logical way to proceed with this is20

that if you wanted to brief that issue, and you can,21

submit it in to the Board and to the participants in22

the case for their responses, and then the Board23

could, in fact, take up the issue before the24

completion of this entire situation.25
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MR. DAMARI: Certainly.1

CHAIRMAN GRIFFIS: Okay.2

MR. DAMARI: Thank you.3

CHAIRMAN GRIFFIS: Anything else?4

MR. DAMARI: Except for me.5

CHAIRMAN GRIFFIS: Okay. And I think we6

can set aside the hearing for a moment and establish7

our special public meeting. Special public meetings8

are, of course, those which we enter into9

deliberation. In that case, there is no testimony or10

public hearing. So we will take just a moment, and11

why don't we call the case for the special meeting,12

and then we can enter into our own deliberations on13

it?14

MR. MOY: Thank you, Mr. Chairman. The15

case before the Board is the Application #16983 of16

Richard Nappi, pursuant to 11 DCMR 3103.2, for a17

variance from the minimum lot area requirements under18

subsection 401.3, and variance from the off-street19

parking requirements under section 2101 to allow the20

conversion of two contiguous row dwellings into a21

single seven unit apartment building in the R-422

District at premises 505 and 507 O Street, N.W.23

That's in Square 479 and Lots 36 and 37.24

At its public meeting on April 1, 2003,25
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the Board deliberated on the case and application1

after which deciding to continue its discussion at a2

special public meeting on April 8, 2003, and that3

completes my brief, Mr. Chairman.4

CHAIRMAN GRIFFIS: Thank you very much.5

We had, in fact, asked for additional information and6

had continued deliberation on this, so that we might7

have an additional Board member participate. We are8

now in full flank of four, and so I would open up the9

discussion to those present.10

BOARD MEMBER ETHERLY: Thank you very11

much, Mr. Chair, if I may. First of all, thank you to12

my colleagues for allowing us another opportunity to13

entertain discussion and deliberation on this14

particular case, particularly to my colleague, Ms.15

Mitten, who, for those of us who have been following16

the serial that is the Board of Zoning Adjustment17

deliberative process, Ms. Mitten, of course, had some18

difficulty with the argument as it had been laid out19

under the test.20

My remark is going to be very brief, Mr.21

Chairman. I believe my colleagues understand where I22

am in this particular regard. We have two variances23

that come before us here, and it's the first one that24

relates to minimum lot area requirements that, I25
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think, creates the significant amount of difficulty1

for my colleagues.2

Once again, I will just reiterate briefly3

here as my colleagues are very familiar with the test4

at issue. It is my sense that the applicant has5

stated a case supporting in a satisfactory way the6

elements of the variance test, first being that the7

property is unique and affected by an exceptional8

situation or condition.9

It is my contention and continues to be my10

contention that this property, by virtue of its lot11

size and width, does create a unique condition. We12

have, of course, had some additional discussion as it13

relates to the present condition that the property is14

found in, relative to other existing shells in the15

area. We had asked the applicant to provide us with16

additional documentation, as they relate it to17

comparable properties in the area, and the applicant18

did provide that data.19

Secondly, with respect to the exceptional20

and practical difficulty here, I continue to be swayed21

by the fact that based on the pro formas that were22

submitted by the applicant, I believe a very23

compelling case has been made that there are no24

feasible opportunities. There are no opportunities25
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here for feasible use of this property in a matter-of-1

right, as a matter-of-right.2

If we look at the pro forma data that was3

provided for use of 505 and 507, both as a single-4

family home or as a matter-of-right five unit5

residential condominium development, it is clear,6

based on that documentation, that there is no feasible7

rate of return that can be achieved by using these8

properties as matter-of-right, and for the benefit of9

my colleagues, once again, while economic burden --10

let me rephrase that.11

While the Zoning Regulations are not12

intended to guarantee a particular rate of return as13

it relates to the investment made on a property, it14

is, indeed, very appropriate under the Zoning15

Regulations and under case law to take consideration16

of the fact that there is no feasible alternative that17

could be had or could be developed under the Zoning18

Regulations as a matter-of-right, that if you do find19

yourself in that situation, it would, indeed, be very20

appropriate to seek variance relief before this body.21

And then finally, of course, with regard22

to the substantial detriment test here, this is the23

component that I feel is perhaps most compelling,24

because I think this is precisely the type of25
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situation where the 500 foot overview is a very1

important one, and with regard to substantial2

detriment, I don't think we see that here.3

Clearly, we had some discussion at our4

prior hearing regarding the posture that this5

community might find itself in, given its proximity to6

the newly opened Convention Center, and the impact7

that that Convention Center may have on values in the8

adjacent neighborhoods and communities.9

But once again, I ask my colleagues that10

as we continue to carry forth the business of the11

District of Columbia, a number of neighborhoods and12

communities are continually asked to wait and wait and13

wait and wait for the appropriate market conditions to14

make themselves available, such that development is15

going to fall out of the sky, and I think here we have16

a situation where we have an applicant who has stepped17

forward with a very viable plan.18

I will continue to take issue, I will19

note, with my colleague, Ms. Mitten's,20

characterization of this application as a speculative21

one, because, I think, once again we have very well-22

founded and thought out plans as they relate to the23

use that this property is going to be put towards.24

So I will leave it at that, Mr. Chairman.25
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I will invite, of course, any comment from my1

esteemed colleague, Ms. Mitten, and any other comment2

that my colleagues may bring to bear on this3

particular application.4

CHAIRMAN GRIFFIS: Thank you, Mr. Etherly.5

I will make one brief comment in terms of I am in6

agreement that it's difficult when we look at the7

Zoning Regulations perhaps hindering the redevelopment8

or revitalization of neighborhoods. I don't think9

anyone on the Board would advocate for taking a role.10

However, I think, as substantially stated11

in this case and in all our cases, at some point, we12

find ourselves not able to facilitate based on the13

requirements that we have for the test for relief14

under the Zoning Regulations.15

BOARD MEMBER ETHERLY: Just so we're16

clear, Mr. Chairman, I don't want my colleagues to17

think in any way that I see the Zoning Regulations as18

a hinderance in the instance of this particular19

application. I, in fact, once again, believe the20

application satisfies the test. I just simply offered21

that closing point as, I think, a further arrow in the22

quiver that really gets this application over the23

hump.24

But your point is very well taken, but I25
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don't want my colleagues to have the impression that I1

am looking to do injustice to the Zoning Regulations2

in an effort to see an approval in this particular3

instance. I think the test has been met and4

satisfied, and I think we could move forward in a5

favorable way.6

CHAIRMAN GRIFFIS: Very well. Others, Ms.7

Mitten?8

COMMISSIONER MITTEN: Thank you, Mr.9

Chairman. Just a few thoughts about Mr. Etherly's10

arguments, which is I don't agree with his11

characterization that the unique condition that12

relates to this property is its lot size and width,13

and I don't think we need to look any further than the14

survey plat that's in the record at Exhibit 8 to see15

that this property is not unique even in its own block16

regarding its width or its size.17

And the other argument that was put18

forward by the applicant as to uniqueness related to19

the fact that the property is improved with these20

derelict dwellings, and as we discussed at length,21

there is no requirement for them to retain the22

dwellings if they choose to do so, because it's23

advantageous to them. That's their call as dictated24

by their project.25
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So the property is not unique as it1

relates to size and width, and the property is not2

unique as it relates to the improvements, because3

there is no compulsion to retain them. So4

consequently, there is no relationship between a5

unique condition and the practical difficulty.6

The practical difficulty is a market7

driven problem, and Mr. Pats, who is a consultant to8

the applicant and whose report is in the record, said9

as much in his cover letter to the pro forma analyses10

that we submitted to the Board in saying that prices11

paid for properties in this area are routinely selling12

at prices that would not permit feasible development13

as a matter-of-right, and would necessitate relief14

from this Board.15

And first of all, that's not a unique16

condition either, and that is not the purpose of17

relief from the Zoning Ordinance to make speculative18

investment feasible. So I continue to maintain that19

the applicant has failed to meet their burden of20

proof.21

CHAIRMAN GRIFFIS: Others?22

BOARD MEMBER ZAIDAIN: Well, not to go23

through all the issues that have been brought up, but24

I find as going through the application and the25
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arguments put forth that the main argument that has1

been brought to us here is an economic one, and I2

would be so bold as to say that.3

Well, I will say that I was concerned when4

the Board starts requesting appraisals and economic5

information, because, you know, I don't see why we6

should be getting into that. I think economics are a7

part of development, obviously. That's reality, but8

in terms of finding relief on how to make projects9

more profitable and more economically feasible, we are10

not the Board to grant that relief. That should be11

done through adjustment of the Zoning Regulations or12

the Zoning Commission and adjustment of public policy13

from the planning department to study market forces or14

whatever.15

We are here to adjust or grant special16

exceptions and variances based on unique circumstances17

and hardships that are, essentially, in my mind, non18

economic, and unfortunately, there was very little, if19

any, testimony given to the non economic arguments20

here. So I find it very difficult to support the21

application. Although, this project, you know, would22

be very beneficial.23

This is a changing neighborhood.24

Something needs to happen in this area and something25
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will happen in this area eventually, specifically1

with, I believe, its proximity to the new Convention2

Center. But I appreciate Mr. Etherly's concern, but I3

just do not see how this Board can approve this4

application based on the arguments and testimony5

received.6

CHAIRMAN GRIFFIS: Thank you, Mr. Zaidain.7

Let me draw attention to the Board that there is8

actually two variances of relief in the application,9

and I think what I have heard is specific deliberation10

on the minimum lot area requirements, but we also have11

a variance from off-street parking.12

If one takes this, if I am understanding13

the Board's direction, that may not be a successful14

variance granting for the minimum lot, it would still15

be a matter-of-right development of five units, which16

would require two parking spaces if I am correct in my17

calculations of one per three unit with the change18

going up.19

And so with that, I think we need to have20

a brief deliberation on the off-street parking21

requirements, and I would begin in terms of the unique22

characteristics of the site, on both sites if we look23

at them together. Although, that's an interesting24

piece I may be getting into. If it was three and two,25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

203

well, you would still have the parking requirements.1

Okay.2

Looking at the two lots, first of all,3

this is a conversion to a matter-of-right unit. If we4

take it in that capsulization, clearly there is no5

access to this with the existing buildings there and6

the increase in the units or the matter-of-right7

potential of the site. There is no alley and the only8

way to accommodate that to bring in the regulations9

would create, I think, a very practical difficulty,10

and that is breaking through the facades for a drive11

isle, which would separate.12

If you put it on one particular lot, it13

would diminish the useable area at minimum on the14

first floor, if not impacting two floors, and I think15

that that would then be very detrimental and very16

difficult to accomplish. In terms of any adverse or17

going against the Zone Plan and Map, I don't see any18

reasoning that it would at all, as the street parking19

would be available for the units and, in fact, if this20

was reconditioned and they were originally, as21

numerous townhouses are in the city, were built to be22

parked in that manner.23

Clearly, the most efficient and effective24

parking and one of the greatest things that this city25
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has is its alley system with rear parking, but we1

often come into the unique situation where we have2

large blocks and individual lots that do not have that3

rear access, and not allowing or wanting to see4

parking in front yards, I believe that the test has5

been made for that variance.6

Any others? With that, then, why don't we7

separate the motions, because I am hearing differing8

deliberations on each of the variances, and why don't9

we entertain a motion then for the first minimum lot10

area requirements, which was listed under 401.3?11

BOARD MEMBER ETHERLY: Mr. Chair, I would12

be inclined to make a motion for approval of13

Application #16983 as it relates to the variance for14

the minimum lot area requirements under subsection15

401.3 and invite a second.16

CHAIRMAN GRIFFIS: I'll second for17

discussion.18

BOARD MEMBER ETHERLY: Thank you, Mr.19

Chair. Once again, I believe the case has been made.20

Clearly, there continue to be some concerns. I will21

just note for the record, as the writing appears to be22

on the wall, as it relates to the minimum lot area23

requirements that, I believe, our case law does24

support the review of economic data as it relates to25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

205

feasibility of development.1

So I would just commend my colleague, Mr.2

Zaidain, for this review when and if we're presented3

with the opportunity to review subsequent cases that4

present economic data. Once again, I agree5

wholeheartedly that it is not the province of this6

Board to guarantee a certain measure of return in any7

instance, but I believe the case law does support the8

review of economic data as it relates to the9

feasibility of development as a matter-of-right10

contrasted to the feasibility of development under a11

variance scenario.12

With that being said, Mr. Chairman, thank13

you again for the opportunity to have additional14

discourse on this particular application.15

CHAIRMAN GRIFFIS: Good. Others speaking16

to the motion?17

BOARD MEMBER ZAIDAIN: I don't have any18

data, but I assume Mr. Etherly will provide those19

cases to me for review.20

BOARD MEMBER ETHERLY: My colleague, Mr.21

Zaidain, would be more than happy to be referred to22

the submission of the applicant at pages 6 through 723

where quite a decent recitation of District of24

Columbia case law is provided for this review,25
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titled --1

BOARD MEMBER ZAIDAIN: Are the decisions2

in there?3

BOARD MEMBER ETHERLY: Yes, sir.4

BOARD MEMBER ZAIDAIN: Okay.5

BOARD MEMBER ETHERLY: Tyler versus the6

Board of Zoning Adjustment, Merrick versus the7

District of Columbia Board of Zoning Adjustment and8

Association for Preservation of 1700 Block of N Street9

and Vicinity versus the Board of Zoning Adjustment,10

just to name a few, Mr. Chair.11

And let me also note, Mr. Chair, also just12

kind of continuous speak in support of the motion.13

Ms. Mitten raised the issue of what the applicant14

could do with the property as is or as a matter-of-15

right, and I think it's worth noting that we have an16

instance here where there is an effort being made to17

maintain the existing facade of the property, of the18

two properties, although, there is no requirement by19

virtue of historic preservation requirements or20

otherwise for the applicant to do so.21

Now, there may be some disagreement when22

you take a look at some of the representations of what23

the new structure would look like as to how true the24

applicant stays to the spirit of the property. I25
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would tend to believe that the revised facades do1

endeavor to stay true to the architectural spirit of2

the community, and I think that's an important point3

to observe here, that while the property could,4

indeed, be developed as a matter-of-right in probably5

a very distinct architectural way, that we have an6

applicant who is endeavoring to maintain the spirit,7

if you will, of that community and I feel our8

decision, unfortunately, discourages that type of9

activity, so that is of distressing concern to me.10

But that being said, Mr. Chair, I will conclude on11

that particular motion.12

CHAIRMAN GRIFFIS: Good. Noting the case13

as cited, we have Tyler versus D.C. BZA. We also have14

Merrick versus District of Columbia BZA, and also the15

Association of Preservation of 1700 Block of N Street.16

Each of these was indicated in the submissions as,17

first, the applicant should be granted a variance once18

they had shown there was no alternatives for a site19

that would conform to the Zoning Regulations. We20

don't have a situation before us that we're being21

asked for alternatives that are being shown that don't22

conform. Rather, we can rely upon the fact that this23

could be matter-of-right five unit development.24

Secondly, there may a variance granted25
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where there is no feasible alternatives. It goes to1

the same issue. What these cases involved was the2

fact that here's a piece of land where it's a given3

matter-of-right that doesn't work and, clearly,4

obviously if these were successful or proven in court5

that their test was made and their uniqueness was6

made, I think it goes -- and my understanding and7

deliberation on this is just getting over the8

threshold of uniqueness.9

I think Ms. Mitten talked about it a10

little bit, and we talked about it briefly in our last11

deliberation. If you take the argument that the12

market is establishing the cost, the price for the13

land, and that is being argued here, that that is not14

unique to these particular two sites, but rather to15

the entire area. The market is driving up the land16

costs in this entire area.17

Therefore, one has to be granted some18

increased area variance that would increase the units19

in order to make this specific project economically20

feasible. My difficulty is if we go downtown and we21

suddenly see that, for instance, I guess, the analogy22

would be that the economics of commercial office23

buildings change, do we start seeing applications24

based on the same type of test, and that is look, the25
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economics have changed, we have to have an additional1

height or an additional FAR to increase our2

profitability or the feasibility?3

I don't think we're trying to limit profit4

here, but just the feasibility. The point being what5

in that testimony that we have been provided is unique6

to this particular lot, and that's what, I think,7

people are having a struggle with. Last words, Mr.8

Etherly, if you need.9

BOARD MEMBER ETHERLY: I'm fighting the10

desire, Mr. Chairman. Your point is well taken, Mr.11

Chair. I think the case law discussion is a helpful12

one, because it -- actually, I agree with you. I13

think that the rubbing point here is the uniqueness14

piece. I just come out on a different side than, I15

believe, my colleagues do here.16

I will just note that, you know, once17

again, you know, I have always endeavored to highlight18

my growing familiarity with the Zoning Regulations,19

you know, as I continue to be one of the newer members20

on the Board here, but just, you know, based on my21

experience, we have looked and dealt with this issue22

of uniqueness under the variance test. I will leave23

it at that. I won't take it further, Mr. Chair.24

CHAIRMAN GRIFFIS: Okay. Thank you, Mr.25
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Etherly. Again, well, let me then, if there is1

nothing further, we have a motion before us to approve2

the variance relief for the minimum lot area for the3

Application #16983. I would ask for all those in4

favor of the motion to signify by saying aye.5

BOARD MEMBER ETHERLY: An emphatic aye.6

CHAIRMAN GRIFFIS: And opposed?7

COMMISSIONER MITTEN: No.8

CHAIRMAN GRIFFIS: Opposed.9

BOARD MEMBER ZAIDAIN: Opposed.10

CHAIRMAN GRIFFIS: Why don't we record the11

vote on that motion?12

MR. MOY: Yes, the staff will record the13

vote as 1-3-1, one in favor of approving the motion,14

Mr. Etherly. Board members opposed in the motion, the15

Chairman, Mr. Zaidain, Ms. Mitten and one, which is16

the appointee, not present, not voting.17

CHAIRMAN GRIFFIS: Thank you, Mr. Moy. I18

would like to move approval of the variance request19

for the off-street parking under Application #1698320

that would allow the relief from the two required21

parking spaces at premises 505 and 507 O Street, N.W.22

COMMISSIONER MITTEN: 2nd.23

MR. MOY: 2nd.24

CHAIRMAN GRIFFIS: We have a tie for25
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second, for two seconds on that. Any other further1

discussion on the motion for the parking? I think we2

have finalized that. Then let me ask for all those in3

favor to signify by saying aye.4

ALL: Aye.5

BOARD MEMBER ETHERLY: An emphatic aye,6

Mr. Chair.7

CHAIRMAN GRIFFIS: And let's hope we have8

room to put all that into the order. I thank you all9

very much and again, this has been a difficult case,10

because I think we all wanted to see this happen, but11

we also all know what ties our hands in many respects,12

and I think we can be hopeful that this can go through13

in some duration.14

That being said, I can conclude this15

special meeting and recall the hearing of the 8th of16

April 2003, and would ask if we could call the first17

case in the afternoon.18

MS. BAILEY: Mr. Chairman, the first case19

of the afternoon is Application #16989 of William T.20

and Norma C. Byrd, pursuant to 11 DCMR 3103.2, for a21

variance from the use provisions to allow office use22

within a two story road dwelling under section 330.5.23

The property is located in the R-4 District at24

premises 714 10th Street, N.E., Square 912, Lot 72.25
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Mr. Chairman, there is a preliminary1

matter that the Board needs to be aware of concerning2

this case. At the previous hearing on March 18th, this3

was not discussed. However, there was a request from4

a Carlos Reeder for party status, Mr. Chairman. The5

request was filed a day before the March 18th public6

hearing, and that does need to be addressed, at this7

point, or at some point during this proceeding, Mr.8

Chairman.9

CHAIRMAN GRIFFIS: Okay. And the name was10

Mr. Reeder?11

MS. BAILEY: Carlos Reeder.12

CHAIRMAN GRIFFIS: Carlos Reeder? Is13

Carlos Reeder present today? All right. I would love14

to take some action, but I need a couple of Board15

members. Okay. We're going to postpone that. I16

would suggest that, Ms. Bailey, while we have this17

great opportunity for additional down time, do you18

want to update and refresh everyone's recollection of19

where we left off and what we have to accomplish20

today?21

MS. BAILEY: Certainly, Mr. Chairman.22

When we were here on the 18th, the applicants presented23

their case. We did establish party status for Ms.24

Marie Claire Brown. The Board had requested specific25
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information, that being a revised surveyor's plat,1

zoning certification from the Office of Zoning and the2

tax assessment records from the District Government if3

they were available.4

We do have a revised surveyor's plat. In5

addition, the zoning certification from this office,6

the Office of Zoning, and then assuming that the7

majority of the discussion today, Mr. Chairman, would8

involve the outcome of that zoning certification, and9

that's where we are.10

CHAIRMAN GRIFFIS: Okay. Let's take up11

the preliminary matter. We had an untimely submission12

for party status for Mr. Carlos Reeder. I would argue13

not to accept that untimely filing at this late stage14

in our processing, and also Mr. Reeder I do not15

believe indicated he was present last and is not16

present unless he has come in since I just asked in17

this hearing. Let me hear comments.18

BOARD MEMBER ZAIDAIN: I'm in agreement,19

Mr. Chair.20

COMMISSIONER MITTEN: I am, as well, Mr.21

Chairman.22

CHAIRMAN GRIFFIS: Good. We can take it23

as a consensus then and move on. We have the24

additional submission, as stated. Ms. Bailey, am I25
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correct that we did not get a tax assessment record on1

this property?2

MS. BAILEY: No, Mr. Chairman, we did not,3

and if I could just also briefly add that Mr. Hood was4

the former Zoning Commission member on this case, and5

will Ms. Mitten be sitting in for Mr. Hood today?6

COMMISSIONER MITTEN: Yes.7

MS. BAILEY: Okay.8

COMMISSIONER MITTEN: And I will be the9

one deliberating on it.10

MS. BAILEY: Thank you.11

COMMISSIONER MITTEN: Thank you.12

CHAIRMAN GRIFFIS: Okay. Good.13

Excellent. Okay. What I would like to do is let's go14

to Mr. Schmitt, correct?15

MR. SCHMITT: Correct, Mr. Chair.16

CHAIRMAN GRIFFIS: Good. First of all,17

your file, you received the certification of the18

zoning on the property. Is that correct?19

MR. SCHMITT: Correct.20

CHAIRMAN GRIFFIS: Okay. And you are in21

agreement that it's R-4?22

MR. SCHMITT: Correct.23

CHAIRMAN GRIFFIS: And just for24

clarification, of course, your submission indicated25
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that it was of April 2, 2003 that it was R-5?1

MR. SCHMITT: Correct, and I submitted a2

corrected letter on that.3

CHAIRMAN GRIFFIS: Oh, you did?4

MR. SCHMITT: Yes, I did.5

CHAIRMAN GRIFFIS: Okay. Is it the same6

letter with just that change?7

MR. SCHMITT: It's the same letter with8

just that change.9

CHAIRMAN GRIFFIS: Okay. Very well.10

We'll just make note of that. All right. Do you want11

to start off briefly just finishing your case12

presentation based on that certification? I know we13

have heard quite an extensive amount of how we got to14

where we are now, so we don't need to rehash anything.15

And then I think we can go quickly through the other16

presentations.17

MR. SCHMITT: Yes, Mr. Chairperson. We18

have submitted the certification and beyond that, we19

don't have anything further. We will be submitting20

the real property assessment, tax assessment for the21

property, and the tax class is 001, that that was done22

by the persons recording the property and the Byrds23

have always intended to use the property for their24

business.25
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CHAIRMAN GRIFFIS: And you're indicating1

that 001 is a tax class for commercial?2

MR. SCHMITT: No, it would be the tax3

class for residential, my understanding is.4

CHAIRMAN GRIFFIS: I see.5

MR. SCHMITT: But that was done by the6

party, the closing agent, and the Byrds were not aware7

of that when it was done, and the property is not8

presently being used for commercial, at this point in9

time. That was the prior tax classification.10

CHAIRMAN GRIFFIS: Okay. I guess just to,11

I guess, refresh, I mean, I think some of what the tax12

assessment was requested was to see if somehow there13

was another Government agency that would have made the14

same mistake or would have somehow classified it.15

Now, if it was classified as commercial for tax16

assessment, that's a bit more of an official17

designation of what it actually was or is or should18

be, and so I think that's what the Board was kind of19

searching for is how deep this actually went. All20

right. That being said, we're going to then rip21

through the rest of this, and I will return to you for22

closing remarks.23

MR. SCHMITT: Yes.24

CHAIRMAN GRIFFIS: So that will be your25
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opportunity. Okay. With that, let's go to the Office1

of Planning, which is Exhibit 23. If they wanted to2

briefly put together their report or summarize their3

report for us. First of all, are all the parties and4

applicant in possession of the Office of Planning's5

report?6

MS. BYRD: No.7

CHAIRMAN GRIFFIS: Indeed. Have you not8

seen it at all?9

MR. SCHMITT: No, I have seen it,10

Chairperson. I have seen it and reviewed it and read11

it.12

CHAIRMAN GRIFFIS: Okay.13

MS. BYRD: I wasn't aware that one14

existed.15

MR. SCHMITT: It was in the file.16

CHAIRMAN GRIFFIS: Okay.17

MS. BYRD: Is it possible to get a copy of18

that?19

CHAIRMAN GRIFFIS: Another copy?20

MS. BYRD: I mean --21

CHAIRMAN GRIFFIS: Yes, do you have22

another available copy or we can make one available?23

What is the date on your report?24

MR. MCGHETTIGAN: March 4th.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

218

CHAIRMAN GRIFFIS: Okay.1

MR. MCGHETTIGAN: It was submitted March2

11th, date stamped March 11th.3

CHAIRMAN GRIFFIS: Good. Let's proceed,4

and what he is going to do is summarize exactly what's5

in that and then we'll get you a hard copy. Now, if I6

could have you introduce yourself this afternoon, Mr.7

McGhettigan.8

MR. MCGHETTIGAN: Thank you, Mr. Chair.9

My name is David McGhettigan from the D.C. Office of10

Planning. I think I can summarize best if we look at11

the attachments to my report. We can get a good feel12

for the character of the area. From the aerial13

photograph, you can see the parking and the apartment14

building behind the subject property. To the west,15

you see the commercial strip retail. To the north16

along H Street, you can see that it's the third house17

down a row of residential row houses, and that there18

are row houses across the street from the subject19

property.20

On the comprehensive plan, which is the21

next attachment, you can see that the site is located22

in the moderate density residential designation of the23

comp plan. And then on the zoning and land use map,24

we see what the zoning is from the GIS records, and25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

219

also I have identified what the land uses are of the1

various buildings surrounding the property, and based2

on the use information and the D.C tax revenue3

records, and you can see that there is residential4

across the street and this is one in a series of5

residential uses. And the retail, commercial uses are6

all fronting on H Street.7

The Office of Planning did not really8

address the estoppel and, I think, that's not our9

concern, so it's just strictly the use variance. The10

Office of Planning found nothing, no evidence that11

would warrant this to be considered an exceptional12

condition of the specific piece of property that would13

create a hardship.14

We also found that there is no hardship15

that was warranted based on any exceptional situation,16

and we think that the commercial use of this property17

and its location in the surrounding area, as well as18

for consistency with the comprehensive plan would be a19

substantial detriment to the Zone Plan. Therefore, we20

are recommending a denial of this variance, and I will21

take any questions.22

CHAIRMAN GRIFFIS: Okay. Thank you, Mr.23

McGhettigan, for that report and summation. And just24

to reiterate, I think my understanding is that barring25
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the other arguments that have been put forward, to1

wit, in a straight use variance case, the Office of2

Planning has found that this would not make the test.3

Any questions from the Board? Does the4

applicant have any cross examination of the Office of5

Planning?6

MR. SCHMITT: No, we do not.7

CHAIRMAN GRIFFIS: Okay. Parties?8

MS. BYRD: No.9

CHAIRMAN GRIFFIS: Thank you very much.10

Let's move on to then ANC-6A, which has put in also a11

letter of opposition, which is Exhibit 25 in the12

record. Does anyone have that at their fingertips?13

Let me go to it. It is dated March 13, signed by the14

chair of 6A indicating that it had a regular15

scheduled, properly noticed meeting of March 13. The16

vote was 6-0-1, five commissioners required for a17

quorum to oppose the above-referenced application.18

They do outline the various circumstances19

and the neighbors that expressed opposition to this,20

which did, in fact, render as they are stating their21

vote in opposition. Any comments from participants,22

applicant or parties in this or is the ANC-6A23

represented today? Very well.24

MR. SCHMITT: No comment.25
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CHAIRMAN GRIFFIS: Thank you.1

MS. BYRD: No comments.2

CHAIRMAN GRIFFIS: Indeed. In which case,3

that is all the Government reports and attendant4

agencies to report into the application. Is there5

anything that I am missing? Is anyone aware, the6

Board or the applicant or parties in the case? If7

not, we can move on and go to -- are there persons8

here planning to testify in support of this9

application, at this time, in support of Application10

#16989 for the use variance at 714 10th Street, N.E.?11

Very well. In opposition, we can hear from the party12

in a presentation of their case.13

MS. BROWN: Good afternoon, Mr. Chair,14

members of the Board. My name is Marie Claire Brown15

and I reside at 704 10th Street, N.E. I believe and I16

am not trying to make argument here, but I think we17

have heard the Byrds' testimony and I think it would18

be safe to say that myself, speaking for myself,19

having consulted with my neighbors, believe that this20

Board has no basis upon which to issue the variance on21

this property.22

Just by reading the report of the D.C. OP,23

I think that captures pretty much where we're going.24

The one concern that we have, that I have, as well as25
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my neighbors have had as neighbors, as residents in1

the block, is that even if the Byrds were able to2

reach any level of the test that is required here, the3

detriment would so far outweigh anything that would4

favor this.5

We could wake up tomorrow morning and have6

a massage parlor next door, a bowling alley next door,7

a pool hall, a billiard hall, all of those things are8

permitted as a matter-of-right if this variance were9

granted. And I would be more than happy to answer any10

questions that you all may have. At this point, I can11

give the Board my closing points, and that will12

probably help expedite this or we can wait until the13

Byrds present theirs.14

CHAIRMAN GRIFFIS: Actually, the process15

is --16

MS. BROWN: There just isn't any basis for17

which the Board can prove this variance.18

CHAIRMAN GRIFFIS: Okay. And the process19

will be your full presentation in your case, so when20

you're ready to do closing, it's time, and then we21

will turn for a last word from the applicant.22

MS. BROWN: Okay.23

CHAIRMAN GRIFFIS: Are there questions24

from the Board before she goes in that direction?25
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Okay.1

MS. BROWN: Based on the testimony that we2

have heard from the applicants, there is no basis on3

which a variance can be granted. The Byrds have also4

asserted an alternate or backup argument that the5

Government is estopped from denying them their right6

to use this property as a commercial property.7

From the variance standpoint, they fail to8

meet the very first prong of the test, and there is9

nothing unique. Mrs. Byrd testified that there is10

nothing unique about this property. There are 1111

virtually identical townhomes in which 714 sits right12

smack in the middle of those townhomes. So we can't13

even get to the next steps. I think that throws out14

the variance issues under the D.C. Code, as well as15

the DCMR.16

As to their backup argument on the17

estoppel issue, the Byrds both testify that they were18

provided with what virtually amounts to incorrect19

information from their real estate agent and,20

presumably, from their real estate appraiser who may21

or may not have relied on the real estate agent. I22

think the documents that were submitted by the Byrds23

to support that included the multiple listing24

agreement, which is not an official record.25
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In order to reach the estoppel issue, they1

have to show that the Government affirmatively took2

some action that would have led them to rely on the3

Government's representation. Mr. Byrd testified that4

the Government didn't even come into play until after5

they were the legal owners of the property. He went6

to DCRA to get a C of O, at which time someone handed7

him a piece of paper that doesn't indicate where it8

came from. It says, I believe, C-2-B, there is9

nothing official about that document, and even if10

there were, it was after the fact.11

At that point, the Byrds owned the12

property and even if the document were a legal13

document upon which they relied, they failed to meet14

the next prong of that test, and that is that they15

have not demonstrated that they have expended any or16

there has been no permanent or expensive improvement17

to the property.18

Mr. Byrd testified that the only change to19

the property was that they paid almost $1,000 to20

change the T lines to analog telephone lines, and that21

in and of itself would not rise to the requirements of22

the estoppel. But the bottom line is they can't even23

get to that point, because there was no action by the24

Government. There has been no testimony. They have25
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provided no witnesses as to where the documentation1

came from.2

It's just not there and, unfortunately, I3

think the Byrds are faced with a situation where this4

Board is not the appropriate Board for this to hear5

this matter. The Zoning Commission may be, if they6

want to change the zoning plan. I think more7

appropriate, the Byrds should be in one of the8

judicial bodies, appear in court, filing an action9

against their real estate agent or whoever led them to10

believe this was a commercial property. Thank you.11

CHAIRMAN GRIFFIS: Thank you. Any last12

questions from the Board? Very well. Any cross13

examination for Ms. Brown?14

MR. SCHMITT: Yes, Ms. Brown, you agree15

with the Office of Zoning's statement as to that the16

townhouse is three townhouses away from the H Street17

and the C-2-B zoning?18

MS. BROWN: I have not reviewed it. I19

have not looked at the Office of Zoning's document. I20

have not read it in depth. However, the property --21

CHAIRMAN GRIFFIS: Just for clarification.22

MS. BROWN: The property is --23

CHAIRMAN GRIFFIS: Excuse me, Ms. Brown.24

You are talking about the Office of Planning's?25
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MR. SCHMITT: Office of Planning.1

CHAIRMAN GRIFFIS: It's not the Office of2

Zoning's.3

MR. SCHMITT: Okay.4

MS. BROWN: The Office of Planning, I am5

not sure what you're referring to. However, the house6

is about 50 percent into the block if not more. There7

is a commercial side on H Street, which is broken off8

by a driveway, which leads to the senior citizen's9

building, which is a dividing line at which point the10

R-4 kicks in.11

All 11 homes are R-4 and the Byrds' home12

is about half way through that. If you're counting13

buildings, sure, the Byrds' home is the third closest,14

because there is a bank at the corner of 10th and H,15

but the Byrds' home is in the middle of the block.16

MR. SCHMITT: So your testimony now is17

that you have not read the Office of Planning's18

report?19

MS. BROWN: I don't think any of us have20

read it this afternoon.21

MR. SCHMITT: But you formally said that22

you completely endorsed it, but now, you're saying23

that you have not read it?24

MS. BROWN: Mr. Chair, I did not indicate25
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that I formally endorsed it. I said that I agreed1

with the points made by it. I think I said I agreed2

with the points made by the Office of Planning.3

MR. SCHMITT: I have no further questions.4

CHAIRMAN GRIFFIS: Thank you. Okay.5

Anyone else here, last opportunity to give testimony6

in opposition or in support of this Application7

#16989. You can come forward. Not seeing anyone rush8

the table, at this point, I would turn to the9

applicant for their closing remarks or any rebuttal10

information that they might have.11

MS. BROWN: Mr. Chair?12

CHAIRMAN GRIFFIS: Yes?13

MS. BROWN: I believe there is somebody.14

CHAIRMAN GRIFFIS: Aha.15

MS. BAILEY: Sir, you can testify and then16

fill that out when you are finished.17

CHAIRMAN GRIFFIS: Good afternoon.18

DR. FAIN: Good afternoon, Mr. Chair and19

members of the Board. My name is Dr. Michael Fain and20

I reside at 706 10th Street, N.E., a few houses from21

the Byrds' current property. I moved into that22

property last April and I was of the opinion that I23

was moving into a residential neighborhood.24

Quickly, the members across the street25
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made me feel welcome. The neighbors on that side of1

the street, the side where I currently reside, made me2

feel welcome and we have a community there. There is3

a recreation center down the street that is about to4

be opened and that we are all excited about.5

Needless to say, when Ms. Brown provided6

us with information that suggested that in the future,7

if the Byrds were to sell that property, the 7148

property, a massage parlor, a funeral home or some of9

these other commercial places that are listed, we were10

appalled to learn that and I can only say to you that11

I hope you seriously consider what this would do to12

our neighborhood.13

I don't know how you all would feel if14

this type of property would come into your15

neighborhood or even if you would want to fight this,16

but this is something that we have talked about17

extensively, and I hope you take the future of our18

neighborhood into consideration if that particular19

property is deemed commercial. Thank you very much.20

CHAIRMAN GRIFFIS: Good. Thank you very21

much, and I appreciate your patience in being down22

here this afternoon. First, let me make two points.23

One, before the Board of Zoning Adjustment is one of24

the hardest, if not the hardest test, is a use25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

229

variance test, and we will look directly to the1

regulations and information and evidence that go2

directly to the test, and that will either establish3

we grant or deny the application.4

Second, I am not sure it's all and 1005

percent correct for you to be scared about if this was6

to be granted, that it might have a vilifying future7

use. Although, there are some legitimate massage8

parlors, I am certain they call them spas around the9

city, and may not be so horrible. My point, actually,10

in all seriousness is the fact that an office use and,11

in fact, if we were to grant a use variance, it may12

well be conditioned and those could be conditioned not13

necessarily specifically on the certain occupant, but14

on a use that would give it some parameters that might15

mitigate some of the adverse impact in this16

residential neighborhood.17

I am not projecting on which direction18

it's going, but my personal opinion, frankly, is that19

the fear of, you know, a biker bar or something20

opening up is maybe a little bit premature. Any other21

comments, questions of the testimony today? Cross22

examination of the witness?23

MR. SCHMITT: No, Your Honor.24

CHAIRMAN GRIFFIS: Yes?25
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MS. BYRD: Yes.1

CHAIRMAN GRIFFIS: Oh, Ms. --2

MS. BYRD: Mr. Chairman, I just have a3

question, and I think it goes back to just the variety4

of misinformation that is provided to citizens in the5

city. I am looking at --6

CHAIRMAN GRIFFIS: Actually, let me7

interrupt you just in terms of procedure. Did you8

have cross examination?9

MS. BYRD: Yes, I do.10

CHAIRMAN GRIFFIS: Okay. If you could get11

directly to that. It would be direct questions.12

MS. BYRD: My question is I am looking at13

a report that shows that the property at 706 10th14

Street, N.E., is owned by Mary Dilworth and Dr. Fain,15

whom I'm pleased to meet, has indicated that he16

purchased the property in April. Now, this17

information that I have, I have --18

CHAIRMAN GRIFFIS: I'm going to have you19

turn one of the microphones off. We're getting some--20

MS. BYRD: The information that I have21

shows that. I got this as of November, and I got it22

from the District Government.23

CHAIRMAN GRIFFIS: So the question is?24

MS. BYRD: The question is Dr. Fain says25
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that he --1

CHAIRMAN GRIFFIS: Do you own the2

property?3

DR. FAIN: No, my statement was that I4

moved into the property on April 5th. I actually5

leased that property from Ms. Dilworth. I am a6

resident of that community.7

CHAIRMAN GRIFFIS: Okay. Does that answer8

your question?9

MS. BYRD: Yes, it does.10

CHAIRMAN GRIFFIS: Okay. Any other cross11

examination?12

MS. BYRD: No.13

MS. BROWN: Mr. Chair, just for the14

record, I believe there is an opposition on file from15

Ms. Dilworth. I have not seen it. However, I16

received a call from her asking if I were going to --17

CHAIRMAN GRIFFIS: Exhibit 22, also Marvin18

Coles, Exhibit 21, Mary Kay Fanora.19

MS. BROWN: Fanora.20

CHAIRMAN GRIFFIS: Excuse me, Exhibit 26.21

Yes, we'll get to all that. Anything else then, Ms.22

Brown? Any cross examination of the witness?23

MS. BROWN: Nothing from me.24

CHAIRMAN GRIFFIS: Very well. I thank you25
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very much and appreciate your patience, being down1

here. Let's go then to closing remarks if there is no2

one else here to attend to this application. Yes?3

MR. SCHMITT: Thank you very much. My4

name is Richard Schmitt. I represent the Byrds in5

this matter. This is the second half of this hearing.6

At the prior hearing, we presented the evidence on7

behalf of the Byrds and the basis of the Byrds'8

application are two.9

We are arguing both estoppel and for a use10

variance. I am going to address the estoppel first,11

and I would like to bring to the Board's attention the12

fact that the Board can grant the Byrds relief based13

entirely upon the estoppel argument and, in fact, the14

Court of Appeals in the case of Smith versus District15

of Columbia Board of Zoning Adjustment at 342 Atlantic16

2nd, 356 suggests that the Board does do that, that in17

fact, if there is an estoppel argument raised by the18

applicant, that the Board look to the estoppel19

argument first, rather than going to a use or an area20

variance, because it does not compel the Board to21

reach the merits as to the use variance. In other22

words, it can in some cases be an easier decision to23

make.24

CHAIRMAN GRIFFIS: That's true, and I25
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don't disagree, and I was going to give direction, but1

you have gone there and we do have two issues before2

us, and there will be two segments to this. So I am3

glad, in fact, that Ms. Brown has had the opportunity4

to address it, and you can continue, but I think we're5

in agreement unless I have Board members that6

disagree. We will be taking up the estoppel argument.7

MR. SCHMITT: Okay.8

CHAIRMAN GRIFFIS: So you can go directly9

to that.10

MR. SCHMITT: Yes, okay. The elements for11

the estoppel argument, and we cite to the case in our12

brief, excuse me, in the application for the use13

variance. The elements that are party in order to14

prevail on the estoppel argument is that a party15

acting in good faith on affirmative acts of a16

municipal corporation makes expensive and permanent17

improvements in reliance thereon, and the equities18

strongly favor the parties seeking to invoke the19

doctrine.20

The Byrds in this matter have acted21

completely in good faith. They retained a real estate22

agent licensed in the District of Columbia, and there23

has been testimony that it was Fairfax Realty, to24

obtain for them a property where they could operate25
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their consulting business. It's a small business. It1

has been in operation since 1981.2

The real estate agent showed them a number3

of properties. The Byrds have testified that they had4

interest in one property, and that they later rejected5

that property because of building code violations that6

were found in the property after they had signed the7

contract of sale on the property. That goes to show8

the Byrds' good faith in wanting to abide completely9

by the laws and the regulations of the District of10

Columbia.11

That real estate agent later found for12

them 714 10th Street, N.E. Mrs. Byrd specifically13

asked the real estate agent whether or not 714 10th14

Street, N.E., was a commercially zoned property. The15

real estate agent told her that it was. The real16

estate agent showed her a computer printout showing17

that the property was zoned C-2-B. Mrs. Byrd did not,18

at that time, obtain that document, but she later19

obtained it from the real estate agent, and we have20

submitted it to the Board and it is among the21

attachments to the application for the use variance,22

and also an attachment to Mrs. Byrd's affirmation and23

Mrs. Byrd testified to it the last time.24

After that, the real property appraiser25
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appraised the property as a commercial property and1

noted in his appraisal report, which we have also2

submitted, that the property was again zoned C-2-B.3

The appraiser obtained his information from generally4

recognized sources. Those would have been information5

that the District of Columbia would have made6

available.7

I want to emphasize that both the real8

estate agent and the appraiser were agents of the9

Byrds. These are not people who are out there and10

were making representations on their own as to what11

the property was. The Byrds hired a real estate agent12

and asked that real estate agent to look among the13

records to find them a property that was commercially14

zoned.15

The Byrds paid to have the appraisal done.16

The appraisal was done by a property appraiser who17

was accepted by their mortgage company, and that18

appraiser found that the property was commercially19

zoned. The assumption would be that these people did20

their jobs and that they went to information that was21

put out by the District of Columbia, which would be22

the entity that would publish and make available the23

zoning information.24

Just by chance, Mr. Byrd went to 941 North25
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Capitol before the property was purchased. He went to1

the second floor, to the office where you would obtain2

a Certificate of Occupancy and he has testified to3

this. He asked them what the property was zoned. The4

person behind the desk gave him a computer printout,5

which we have also submitted, showing that the6

property was zoned C-2-B.7

This was before the property was8

purchased. It was after the contract of sale was9

signed, but before the conveyance of the deed. The10

Byrds still had, at that point in time, the11

opportunity to end that contract, to not go forward,12

because if they had found from the District of13

Columbia that this was a residentially zoned property,14

they had the right, at that point in time, to go back15

to the seller and say that there has been a16

misrepresentation made to us and that we want to stop17

this sale, at this point just as there had been a18

problem with the North Capitol property, which they19

refused to go forward with.20

That information that Mr. Byrd received at21

941 North Capitol Street from the office that issues a22

Certificate of Occupancy, which is what the Byrds need23

in order to operate their business, that in and of24

itself would be the basis for the estoppel against the25
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District of Columbia.1

We have two other persons, two other2

agents of the Byrds who went out and obtained3

information as to the zoning. The Byrds asked those4

people to get information as to the zoning, and they5

came back to the Byrds and they told them consistent6

C-2-B. All of the information, all of the submissions7

that we have made that the Byrds had obtained from the8

District of Columbia Government were C-2-B. The Byrds9

had no reason, at that point in time, to think that10

there was any problem with the zoning.11

I would also point out, although, this is12

a little bit of a diversion, that when you look at the13

property, we have submitted photographs, you would not14

think that this property may not be C-2-B. This was15

not in the middle of an area that was entirely16

residential or anything of that nature. Obviously,17

you can see H Street. It would not be unusual to18

think that perhaps this area was commercial. There19

was nothing to make the Byrds question as to the20

zoning that they were told by the District of21

Columbia, the office of the District of Columbia22

Government that issues Certificates of Occupancy, and23

the other information they had received.24

The Byrds then made expensive investments25
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in the property. Not only did they put down a $60,0001

down payment, but they also signed a note to repay a2

loan of, approximately, $239,000 on this property.3

They did not change the property other than running a4

different telephone line in and a T-2 line into the5

property, but that should not be used against them.6

The investment that they have made is in7

purchasing the property. It's fortuitous that they8

have not done more. The Byrds have acted completely9

in good faith in this matter. This is not a case10

where the Byrds learned, and they eventually did,11

after they purchased the property that the property12

could not be used for the purpose for which they13

purchased it.14

They did not go in immediately and make15

changes to the property or anything of that nature in16

order to try to show that they were making permanent17

improvements. They acted reasonably at all points in18

time. The $60,000 to buy a property for the use in19

running their business was the investment they made.20

They did not buy a property to rent it out, to rent it21

out either as residential or to rent it out as22

business.23

The Byrds have testified that they don't24

own any other rental properties. They are not in the25
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rental business. Their investment of the $60,000 and1

signing the note was only to operate their business in2

that property.3

The equities strongly favor the party4

seeking to invoke the doctrine of estoppel. In this5

case, the equities strongly favor the Byrds. The6

Byrds did everything that a reasonable person would do7

to determine what the zoning was. They asked the real8

estate agent. They counter checked when the appraisal9

came through. Mr. Byrd gratuitously asked about the10

zoning, and it came through and it was exactly as he11

had been told.12

The Byrds have invested a large amount of13

money, a large amount of their time, a large amount of14

their effort. They are down here showing that they15

have invested their effort in wanting to maintain16

their business in the District of Columbia. That has17

been their goal from the beginning, to have their18

business in the District of Columbia. The Byrds, as I19

said before, have done everything in their power to20

see that they were buying exactly what they had hoped21

to buy, a place for their business.22

On the other side that we look at, the23

other party, the other party in this matter is the24

District of Columbia Government. The District of25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

240

Columbia Government is the one that enacts the zoning.1

Unfortunately, we all are citizens, we all live with2

our governments. We all hope that our governments do3

everything exactly correctly.4

Governments, like anything run and5

operated by human beings, make mistakes from time to6

time. Obviously, there has been a large mistake that7

has been made in this case. This matter, the zoning8

of this property, was incorrectly listed, incorrectly9

listed evidently on more than one database. However,10

the District of Columbia is the source of all11

information as to what the zoning on this property is.12

It's the only source of information.13

We are asking that we realize that the14

community has not come forward to support the Byrds.15

However, we have also heard evidence that the16

community misunderstands exactly what the Byrds are17

asking for in this case. The Byrds are asking only18

for a variance to allow them to operate an office.19

They are not asking for a variance to20

operate anything other than a consulting business, and21

that if this Board grants this request, that that is22

all that will be able to be operated from this23

business, excuse me, location, and it does not24

necessarily mean that any other person or entity will25
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be able to come onto the street and ask for a use1

variance or anything of that nature.2

We have also stated in our prehearing3

application that the Byrds would be willing to accept4

a time restriction on the amount of time that they5

would be able to use this particular property. The6

equities strongly favor the Byrds. They have not done7

anything wrong in this matter. They have gone out of8

their way to do everything correctly.9

Unfortunately, the District of Columbia10

Government has made a mistake, and we are asking on11

the basis that the mistake is by the District of12

Columbia Government, that this Board use its authority13

to find an estoppel in this case and to rule that the14

Byrds can use this property for the purpose that they15

purchased it for, and the information they purchased16

it on was from the District of Columbia.17

If the Board will allow me one minute,18

please. Mr. Chairperson, excuse me, Mr. Chairperson,19

my client would like to make a statement to the Board.20

Is that acceptable?21

CHAIRMAN GRIFFIS: It's a little out of22

form. If it's brief, that's fine, and, please, don't23

touch on any other testimony. Otherwise, we need to24

open this up for cross examination.25
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MS. BYRD: No, this will be very brief.1

CHAIRMAN GRIFFIS: Okay.2

MS. BYRD: When all of this happened, I3

contacted the multiple listing company myself. They4

were reluctant to talk to me, because I was not a5

subscriber, but the interesting information, and I6

don't think it has been presented before, the7

interesting information that they explained to me was8

they have a --9

MS. BROWN: New testimony, Mr. Chair.10

CHAIRMAN GRIFFIS: Yes, this is what I11

have got on and really keep --12

MS. BYRD: Oh, okay.13

CHAIRMAN GRIFFIS: And let me practice14

this also, because I am not sure how germane the15

multiple listing service is. First of all, there is16

no estoppel anchor to the multiple listing service,17

because it's not a D.C. Government agency. The other18

piece, just for total clarification, on the submission19

of the statement that you put in last underneath is20

one of the most specific disclaimers I have read,21

which says this is not reliable information. I am22

paraphrasing. Don't take it for what it's worth.23

So I understand, believe me, this Board, I24

know, all the members, we have all had comments about25
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our empathy of what's happened and how we have gotten1

there. Well, I'll leave it at that. Okay. Anything2

else?3

MR. SCHMITT: Yes, I would like to --4

CHAIRMAN GRIFFIS: Mike.5

MR. SCHMITT: Excuse me. I would also6

like to speak as to if the Board does not determine7

that an estoppel argument allows the Byrds to obtain8

the use variance that they are seeking here, then I9

would like to speak as to the elements of a use10

variance.11

A use variance would require that the12

applicant show financial hardship in using the13

property consistent with the Zoning Regulations. We14

believe that we have shown that by the testimony of15

the Byrds in this case, that the Byrds purchased the16

property only for one use. That's the only use they17

have. They don't want to use it as a rental property.18

They are not in the business of a rental --19

CHAIRMAN GRIFFIS: Okay. Let me give some20

quick direction here and one, you can summarize the21

case that you have already made, but two, and most22

importantly, first of all, a use variance runs with23

the land. It doesn't run with the specific person24

listing to impact or establish that use.25
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The first test that you need to prove is1

how this is unique, of which Ms. Brown did talk about2

and I will let you just briefly. The second then is3

the hardship. What is the hardship of how the direct4

pieces, can you tell me this can't be used for a5

matter-of-right use? That is the test that has to be6

proven for a use variance. That's the hardship. Your7

hardship is I can't use this for something allowable8

in R-4. I have to use it for something else. And9

that is based on some uniqueness of the property.10

MR. SCHMITT: The hardship in this matter11

is, again, that the Byrds purchased it for their12

specific use.13

CHAIRMAN GRIFFIS: Okay.14

MR. SCHMITT: And as I said, they are not15

in the business of rental. They are in the business16

of operating a consulting business. We only --17

CHAIRMAN GRIFFIS: I understand.18

MR. SCHMITT: Each one of us only has 2419

hours in a day that we can devote to our businesses,20

and this is not a business -- a rental business is not21

the business that they want to be in at all. I would22

call the Board's attention to your September 10, 200123

decision in the appeal of Bundy. That was a decision24

where the applicant in that case had bought a property25
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and, at the time that they were looking at the1

property, they were told that it was one zoning, and2

that between the time that they were told and they3

obtained a zoning certificate, the property was4

changed, the zoning of the property was changed.5

CHAIRMAN GRIFFIS: Okay. I recall. I6

mean, you stated that before and we had some7

discussion on it.8

MR. SCHMITT: Yes.9

CHAIRMAN GRIFFIS: Okay.10

MR. SCHMITT: And that the Board looked in11

that case and gave the applicant quite a bit of12

leeway, actually, and I would argue in that case. And13

also, the Office of Planning in the Bundy decision14

opposed the application.15

CHAIRMAN GRIFFIS: Yes.16

MR. SCHMITT: And the Board -- well,17

obviously, the Board didn't disregard the Office of18

Planning's recommendations. They determined that in19

that particular case, there was. I will admit that20

the Bundy case also included quite a bit of community21

support. I would characterize a lot of the support as22

having come from the other developers of other23

properties surrounding the Bundy property, and that24

they all wanted the Bundy property to be developed the25
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way it had intended to be developed.1

CHAIRMAN GRIFFIS: Certainly not. Let me2

make two statements, Mr. Schmitt. Let me direct you3

to get to much more conclusionary remarks. Secondly,4

just to remark on the Bundy case, as stated before,5

that was an area variance, not a use variance. The6

Bundy case also was an underlying residential zone,7

and the difference of the zone was also residential8

and the change that impacted area requirements on9

that, and one was, if I recall correctly, height.10

So let me return to you for concise11

conclusionary remarks.12

MR. SCHMITT: Yes, in conclusion, I would13

like to point out that the Byrds come to you and ask14

that this Board use its power and find a solution to15

this problem here. It is obvious that the District of16

Columbia made a mistake when it put out information to17

the Byrds when Mr. Byrd went down and obtained the18

information from the office where you obtain19

Certificates of Occupancy as to what the zoning of20

this property was.21

And what we are asking for is that this22

Board be part of the solution to this case and not23

part of prolonging the disputes in this case. The24

Byrds have acted in complete good faith, have tried to25
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follow all the rules and are here seeking to resolve1

this matter without further dispute and without2

further expense to everyone. Thank you very much.3

CHAIRMAN GRIFFIS: Thank you. In that we4

have, there are several reasons for this, but the most5

precious of that is we have a new member of the6

Commission on this hearing, and she will be reading7

the entire record. I want to set this for the first8

date in May for decision. That would be May 6th and I9

think we can fit that in one of the first.10

Indeed, I think we'll juggle this around11

and do this first in the morning of May 6th. That12

would be our deliberative public meeting of which no13

more testimony would be taken, but you are welcome to14

join us to hear that, and we will get reactions.15

Is there other additional information that16

we were going to ask or request of any of the parties?17

MS. BAILEY: Do you want findings of fact,18

Mr. Chairman, proposed findings of fact?19

CHAIRMAN GRIFFIS: Yes, proposed findings20

of fact. The conclusions can be submitted. I think21

we have great briefings on this already, but the22

record certainly may stay open for receipt of that23

from the applicant and also from the party in24

opposition, Ms. Brown.25
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Ms. Bailey, why don't you run through just1

the dates very quickly on when those submissions can2

be taken?3

MS. BAILEY: Mr. Chairman, if it's4

proposed findings of fact, then no response would ne5

necessary.6

CHAIRMAN GRIFFIS: That's correct.7

MS. BAILEY: And so a suggested date would8

be April 23rd to make -- well, let's see.9

CHAIRMAN GRIFFIS: Can we get them on the10

29th?11

MS. BAILEY: Certainly, Mr. Chairman.12

CHAIRMAN GRIFFIS: Okay.13

MS. BAILEY: That's April 29th for the14

proposed findings of fact from Ms. Marie Claire Brown15

and the applicant if they choose to do one.16

MR. SCHMITT: Mr. Chairperson, I would17

like to submit one additional brief on the element of18

estoppel, just a short two page.19

CHAIRMAN GRIFFIS: Okay. In which case,20

that needs to be set back three weeks from the21

decision date, which she will give you the date. It22

will be served to the --23

MR. SCHMITT: Excuse me a minute, if I24

submit it in four days, can we not set back the date25
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of the --1

CHAIRMAN GRIFFIS: No, no, no, I'm sorry.2

No, we're holding the decision date. Maybe I was3

misunderstood. I am going to give you the date when4

that needs to be submitted at its latest.5

MR. SCHMITT: Okay.6

CHAIRMAN GRIFFIS: Which will probably be7

next week.8

MR. SCHMITT: Yes, okay.9

CHAIRMAN GRIFFIS: And then that is served10

on the party for their response, and then that all11

comes to us on the 29th. So that being said, you can12

get that in, you say, within the week?13

MR. SCHMITT: Yes.14

CHAIRMAN GRIFFIS: Okay. So if we set15

that for Tuesday, that's served to the parties, that16

gets responses by the following week. Is that enough17

time, Ms. Bailey?18

MS. BAILEY: Certainly, Mr. Chairman. So19

I'm sorry, sir, what were you submitting?20

MR. SCHMITT: A brief on estoppel.21

MS. BAILEY: Okay.22

MR. SCHMITT: On the theories behind23

estoppel.24

MS. BAILEY: April 15th, Mr. Chairman, will25
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be next Tuesday for the brief, and responses on the1

22nd of April. That's okay.2

CHAIRMAN GRIFFIS: Are the dates clear,3

amenable, amicable, problems? Very well. Okay. If4

there are any further questions then, they can be5

addressed to the Office of Zoning. You can call the6

staff and they will ably take care of you. If not, we7

will be hearing our own deliberations on the 6th of May8

'03. Thank you very much. Let's move ahead then. I9

know you guys are.10

Okay. We're going to take a very fast,11

three minute, I absolutely promise, and we're going to12

get the Board members to stretch their legs, and let's13

move everybody up and forward and get ready to move on14

this.15

UNKNOWN SPEAKER: Can we fix the table,16

quite a few people on the one side of the table. Can17

we just fix it, so we have chairs and so forth? We18

can make our own adjustment if that's okay with you.19

COURT REPORTER: I'll sit on the floor.20

UNKNOWN SPEAKER: No, no, no.21

CHAIRMAN GRIFFIS: Let me get the design22

committee out here and see what we might do. I think23

that's absolutely fine. Make do with what you got to24

do. I don't know if we have another table. Do we25
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have another table to bring out?1

UNKNOWN SPEAKER: We don't have another2

table.3

CHAIRMAN GRIFFIS: Okay.4

UNKNOWN SPEAKER: We can make this one5

work. All right. Thank you.6

(Whereupon, at 3:44 p.m. a recess until7

3:56 p.m.)8

CHAIRMAN GRIFFIS: Okay. Let's resume and9

call the last case for the afternoon.10

MS. BAILEY: Thank you, Mr. Chairman.11

This is an appeal, Mr. Chairman, and the procedures12

are a little different from what we have just finished13

with herein, and this is the appeal of Kuri Brothers,14

Inc., case #16947, pursuant to 11 DCMR 3100 and 3101,15

from the administrative decision of J. Gregory Love,16

administrator, Building and Land Regulation17

Administration, Department of Consumer and Regulatory18

Affairs for allegedly illegally revoking the issuance19

of a Certificate of Occupancy #B00181657 for an20

automobile service center in the C-3-A District at21

premises 4221 Connecticut Avenue, N.W., Square 2051,22

Lot 5.23

Would you, please, stand, all those who24

will be testifying to take the oath and, please, raise25
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your right hand?1

(The witnesses were sworn.)2

MS. BAILEY: Thank you.3

CHAIRMAN GRIFFIS: Okay. Let's get into4

this. First of all, there was a preliminary matter5

that was brought up. Actually, why don't we just6

start off having everyone introduce themselves,7

starting at my right, for the record, so that we are8

all on and we don't need to accomplish that.9

MR. DAMARI: Good afternoon. Tamir Damari10

of counsel for Kuri Brothers, Inc.11

MR. BARDIN: David Bardin, ANC-3F12

accompanying Commissioner Karen Perry, who is sitting13

behind. She is the commissioner who single member14

district is involved in.15

CHAIRMAN GRIFFIS: Okay. Mr. Bardin, I16

think it was established that you were going to be17

speaking for the ANC. Is that correct?18

MR. BARDIN: If there is preliminary19

speech, yes, but our witness will be Commissioner20

Perry.21

CHAIRMAN GRIFFIS: Okay. Good.22

MR. BROWN: Patrick Brown from Greenstein,23

DeLorme and Luchs, counsel for the intervenor,24

Archstone-Charles E. Smith Residential, and with me is25
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Mr. Jay Berkowitz from Archstone-Charles E. Smith. He1

is the manager of the Van Ness south property2

immediately adjacent.3

CHAIRMAN GRIFFIS: Good. And last we met,4

Mr. Brown, as you represented Smith, you were granted5

intervenor status.6

MR. BROWN: That's correct.7

CHAIRMAN GRIFFIS: Yes.8

MR. GREEN: Yes, my name is Matthew J.9

Green, Jr., and I am agency counsel for the Department10

of Consumer and Regulatory Affairs. My witnesses are11

not in the room at the moment.12

CHAIRMAN GRIFFIS: That's okay.13

MR. GREEN: But they are --14

CHAIRMAN GRIFFIS: I just want to get15

everyone on the record that's right before me.16

MR. GREEN: Very well.17

CHAIRMAN GRIFFIS: So we can deal with the18

quick preliminary matter. Is the property owner here19

of Van Ness, LLC, any representative from the property20

owner?21

MR. DAMARI: No, he is not.22

CHAIRMAN GRIFFIS: Okay. Are you23

anticipating participation by the property owner?24

MR. DAMARI: No.25
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CHAIRMAN GRIFFIS: Is anyone else? Well,1

then we won't either. Okay. Let's move on then. The2

first preliminary matter you brought up, Mr. Damari,3

indicated whether the Board had jurisdiction. Is that4

correct? Do you want to just restate very quickly the5

preliminary matter, which would, in fact, move for6

something on this?7

MR. DAMARI: Well, let me be frank with8

the Board here. This was an issue that, I think, I9

thoroughly addressed the last time.10

CHAIRMAN GRIFFIS: Yes.11

MR. DAMARI: And I did not refresh my12

recollection on this particular issue and, in fact, I13

wasn't initially going to raise this issue at this14

hearing until actually this morning when I read an15

earlier decision again by the BZA relating to this16

property where the BZA took precisely the position17

that I was advocating in the last hearing.18

I don't want to waste the Board's time on19

this issue, except to say that certainly, we're not20

waiving. I think, by virtue again of the arguments I21

made at the prior hearing and the BZA's own position22

back in 1998 stating that. In fact, in that case what23

happened was we were the appellant and we tried to24

introduce new evidence at the hearing, and the BZA25
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took the position that we could not proffer new1

evidence on an appeal, because it was not a "de novo"2

hearing.3

I don't know if there has been any change4

in the regulations relating to the BZA since 1998, but5

having come across that this morning, I thought it6

would be advisable to at least inform, renew my7

objection on the basis that this Board does not have8

the authority to go beyond the record.9

CHAIRMAN GRIFFIS: Okay. And you are10

referring to the BZA action and order that was11

attended to 930006?12

MR. DAMARI: Yes, correct.13

CHAIRMAN GRIFFIS: Okay. Is everyone in14

possession of that, participants?15

MR. DAMARI: Yes, the Board's order going16

back to the '92, '93 Office of Adjudication matters.17

CHAIRMAN GRIFFIS: Right. That's your18

submission, in fact, that I think you may have found19

it in, Mr. Damari. Is that correct?20

MR. DAMARI: B.21

CHAIRMAN GRIFFIS: I should be clear.22

MR. DAMARI: My copy.23

CHAIRMAN GRIFFIS: Mr. Brown's submission24

that you found it in. Is that correct?25
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MR. DAMARI: I don't know if it was in --1

CHAIRMAN GRIFFIS: It doesn't matter.2

MR. DAMARI: Yes, I just --3

CHAIRMAN GRIFFIS: Anyway, I have it in4

Mr. Brown's submission for everyone else's reference.5

So if they need to refer to it, that's the document6

that Mr. Damari is talking about. Are there comments7

by other participants, appellee, intervenors,8

regarding this issue?9

COMMISSIONER MITTEN: Mr. Chairman?10

CHAIRMAN GRIFFIS: Yes?11

COMMISSIONER MITTEN: Could I just make a12

suggestion to move perhaps more quickly past this,13

which is you gave the opportunity earlier for Mr.14

Damari to submit a brief on this.15

CHAIRMAN GRIFFIS: Yes.16

COMMISSIONER MITTEN: And we went through17

this, I would consider, quite thoroughly the last18

time, because there is a distinction between a civil19

infraction appeal and this type of an appeal.20

CHAIRMAN GRIFFIS: Right.21

COMMISSIONER MITTEN: But notwithstanding22

that, I would think that the other parties would be23

able to submit briefs and we don't need to take any24

more time on it.25
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CHAIRMAN GRIFFIS: Good thought.1

Excellent plan. Let's do that. We will have written2

and then we'll have responses and other briefs to this3

issue. Okay.4

MR. BROWN: Mr. Chairman?5

CHAIRMAN GRIFFIS: Yes?6

MR. BROWN: In a related matter, I would7

like to raise a preliminary matter.8

CHAIRMAN GRIFFIS: Yes.9

MR. BROWN: Having to do with the conduct10

of this hearing. I raised it in my prehearing11

statement and again, Mrs. Mitten accurately indicated12

that we had an exhausted discussion about whether this13

was going to be a de novo hearing at our last January14

meeting. And, in fact, the reason why Mr. Damari was15

not able to proceed is because he came prepared that16

day only for a record hearing and not a de novo17

hearing.18

CHAIRMAN GRIFFIS: Okay.19

MR. BROWN: He clearly made the point20

that --21

CHAIRMAN GRIFFIS: And your preliminary22

is?23

MR. BROWN: Well, that both in his24

prehearing statement and today, the best I can tell25
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cumulatively, he has not provided any other1

information for the record. Again, he is the2

appellant. He bears the burden of proof in this3

matter. He also bears the burden, like all of us, of4

complying with the Board's regulations and rules,5

which require that the appellant in this case, 14 days6

before the hearing, put forward his documents and7

evidence.8

Instead, he provides, as I cited in my9

brief, a laundry list of documents. The only10

reference to them is that parenthetically they are in11

the public record. He is here today with no12

witnesses. Although, in his prehearing statement he13

said he was going to present witnesses. So if he is14

going to go into a long dissertation of the history of15

this case, he has provided no documentation and has16

provided no witnesses, and I think he is wasting the17

Board's time, providing relevant --18

CHAIRMAN GRIFFIS: So the action you're19

asking from the Board? Do you want us to kick it out20

or do you want us to stop the --21

MR. BROWN: No, I would ask that you ask22

him to proffer, as an initial matter, what he is going23

to present this afternoon, and then make a very24

analytical assessment about whether he is providing25
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hearsay evidence, whether he is getting up and talking1

on behalf of people who he could have brought here2

and, in fact, said he wanted to bring here last time,3

but they weren't here, and look at it, because we're4

faced with a case that I don't think anybody wants to5

go on endlessly. My side is prepared to present their6

evidence.7

CHAIRMAN GRIFFIS: Good.8

MR. BROWN: Their witnesses, but not9

listen to a long, you know, exposition from Mr. Damari10

on behalf of the people and witnesses that he doesn't11

have the ability to testify nor be cross examined by.12

So I think we need to be very careful before we allow13

him to go on without any relevant admissible evidence,14

and I think in this case the Board needs to draw the15

distinction.16

CHAIRMAN GRIFFIS: Okay.17

MR. GREEN: Your Honor, may I be heard?18

CHAIRMAN GRIFFIS: Yes, Mr. Green.19

MR. GREEN: Thank you. I, too, am20

prepared to put on a case in chief if necessary, but I21

ask the court to really consider what is going on22

here. There is an ancient legal maxim. It says he23

who assets must prove. Now, in keeping with that --24

CHAIRMAN GRIFFIS: Is that DCMR 11?25
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MR. GREEN: Yes, sir, it is.1

CHAIRMAN GRIFFIS: Okay.2

MR. GREEN: With regard to that, Mr.3

Damari has an obligation and the burden to present4

information that we can at least address as the5

appellee.6

CHAIRMAN GRIFFIS: Okay.7

MR. GREEN: That did not happen with8

regard to his submission, with regard to his witness9

list. Again, I don't see anyone here, so I am really10

wondering why are we here? What is our purpose?11

CHAIRMAN GRIFFIS: And we're only going to12

figure that out when we get there. So let's get13

there. This is the situation. First of all, this14

isn't a court nor is this a criminal or a court15

proceeding, but rather a Board proceeding. In that,16

Mr. Brown and Mr. Green, we often hear evidence that17

is presented during the course of a hearing.18

Now, the prehearing statement, yes, it's19

absolutely important and it does go to our Rules of20

Procedures, 3112.10, I believe it is. That wasn't21

availed for sufficiently or to the making. I do not22

believe it gives us any course of action as a23

preliminary matter, at this point. I am going to ask24

corporation counsel --25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

261

MR. DAMARI: Mr. Chairman, can I1

interrupt?2

CHAIRMAN GRIFFIS: No, actually not.3

MR. DAMARI: Can I at least address one?4

CHAIRMAN GRIFFIS: You know what? I'm5

going to have -- which I can do from up here. Ask6

corporation counsel if he would not just address this7

preliminary topic that we have gotten on, so that we8

could move ahead and get into this.9

MR. BUFFO: This is the discussion on10

whether or not this is a de novo hearing or what is11

it?12

CHAIRMAN GRIFFIS: For now --13

MR. BUFFO: I'm sorry.14

CHAIRMAN GRIFFIS: -- whether the15

prehearing statement and what was required would16

actually preclude us from continuing or is the case17

now set, because an initial argument and witnesses and18

evidence was not submitted into the record.19

MR. BUFFO: I don't see anything in your20

rules precluding you from proceeding. I do see there21

is no prehearing statement to the extent that one is--22

I don't know what's going to be submitted now, but I23

think if we just back up, certainly, the appellant has24

come here. Whether or not he thinks it's de novo, if25
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the Board determines it's de novo, the appellant may1

certainly present evidence.2

If the appellant wishes to present3

evidence, depending on what that evidence is, if the4

other parties are prejudice having not seen it, then5

you can deal with that, at the time. If the appellant6

doesn't wish to present any evidence, but rests on his7

conclusion that this is a record review and that8

there's no record, indeed, there is no ALJ decision,9

he obviously decided not to present evidence and will10

not be proceeding further, I assume. I hope I11

answered your question, but what --12

COMMISSIONER MITTEN: If I may?13

CHAIRMAN GRIFFIS: Ms. Mitten?14

COMMISSIONER MITTEN: What Mr. Buffo is15

suggesting is that until such time, and we won't know16

that until we let Mr. Damari begin his case, until17

such time as he seeks to introduce evidence that he18

has not articulated in his prehearing information19

report or seeks to call a witness, who he has not20

identified, then it's only at that point in time where21

there should be an objection based on the fact that22

the piece of evidence or that witness was not23

identified in advance and that it is somehow24

prejudicial for us to go forward.25
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CHAIRMAN GRIFFIS: I agree.1

MR. BUFFO: Yes, that's right.2

CHAIRMAN GRIFFIS: And let me clarify, and3

that's what I heard corporation counsel give us, Mr.4

Green, you have also asserted, and I am taking that5

from your statement, that someone else has the burden6

of proof here. And let me clarify, because I think7

from the Government, DCRA, we are also looking for a8

presentation of a case, and I think on the outset9

we're looking at how -- well, I think there is going10

to be some questions, if not the presentation of the11

case.12

There is going to be some questions to the13

Board of establishing what was the use under which the14

C of O was granted, what is the matter-of-right uses,15

which should be fairly straightforward for you to tell16

us as we can find it out ourselves in 11 DCMR, and17

then what is, essentially, the information that we can18

deliberate on that establishes where we are today.19

That is how it is rather in or not in compliance.20

And I am doing this, so that I can set a21

kind of a parameter of where we're going, and my Board22

may differ and should tell me so. Mr. Damari, in that23

case, you will be addressing the same and similar type24

of information. Now, that's what we're here for.25
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We're trying to establish the use and the actual use1

that is taking place under this Certificate of2

Occupancy.3

And then we can get into even more4

additional information about proper actions and5

notifications and such, but that all has to, I think,6

flow out of the beginning issues. Mr. Damari?7

MR. DAMARI: Yes, thank you. I would just8

like to address briefly some of the issues that I have9

raised.10

CHAIRMAN GRIFFIS: Why don't we go right11

into the case?12

MR. DAMARI: Because with some of these13

things that are said, if you look at the BZA14

Regulations, they allow you to identify documents and15

not attach them if they are documents in the public16

record.17

CHAIRMAN GRIFFIS: If you understood18

corporation counsel correctly and what Ms. Mitten19

said, we're ready to go.20

CHAIRMAN GRIFFIS: Okay. But I mean --21

CHAIRMAN GRIFFIS: If we decide that22

something happens and there is evidence submitted that23

actually prejudices the other parties, we'll take24

action. Our action often is to give additional time25
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to brief those issues. I don't think there is1

anything stopping us from going ahead right now.2

MR. DAMARI: Well, I will cut to the chase3

on this. Since this is a de novo hearing or a hearing4

that where, essentially, there is no record below and5

there has been no finding made or no determination,6

factual or legal, as to how and why this C of O was7

revoked, and since we're, in effect, operating here as8

if there was no record below, I take the position that9

it is the Government's burden to demonstrate that this10

Certificate of Occupancy should be revoked. That is11

an issue that we can brief if the Board wants.12

CHAIRMAN GRIFFIS: No.13

MR. DAMARI: And that --14

CHAIRMAN GRIFFIS: I don't think that15

should change your case presentation.16

MR. DAMARI: Well, I have no affirmative17

evidence. I do have documents that I would like to18

submit depending on --19

CHAIRMAN GRIFFIS: You are aware of what20

our appeal process is in the regulations, are you not?21

MR. DAMARI: I am.22

CHAIRMAN GRIFFIS: The entire procedure?23

MR. DAMARI: I am, but I make --24

CHAIRMAN GRIFFIS: The first step of the25
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appeal is what? It's the statement and witnesses of1

the appellant.2

MR. DAMARI: I understand that, but I do3

not have any witnesses. That's what I'm telling you.4

CHAIRMAN GRIFFIS: That's fine. That5

doesn't bother me. Are you prepared to start with6

your statement and presentation of your case?7

MR. DAMARI: Of the case? I would be more8

than happy to waive an opening argument if that's9

sufficient to the Board, I mean.10

CHAIRMAN GRIFFIS: It doesn't have to be11

sufficient to us. It's what you are prepared to do.12

MR. DAMARI: Well, it's our contention, I13

can state it briefly. It is our contention that there14

was an error in revoking the Certificate of Occupancy.15

We intend to demonstrate that first of all, there has16

been a lot of confusion as to exactly what supposedly17

was done wrong here.18

As you know, the Board issued a prior19

decision, approximately, a year ago, I guess,20

indicating that the proper avenue to deal with this21

Certificate of Occupancy would be to initiate22

proceedings to revoke the Certificate of Occupancy,23

citing to one provision of DCMR, which -- yes, one24

provision of DCMR, which permits the revocation of a25
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Certificate of Occupancy that is issued in error.1

It is our contention that this Certificate2

of Occupancy was not issued in error, that everyone3

knew exactly what was going on when the Certificate of4

Occupancy was issued, and that everyone has known that5

this premises has been used for certain repair6

functions for now going on, I would say, 35 years.7

I have a series of documents that I would8

like to submit for the Board's consideration, but I9

would prefer to introduce them, if it's acceptable to10

the Board, through cross examination.11

CHAIRMAN GRIFFIS: How do you submit12

evidence as cross examination?13

MR. DAMARI: These are all documents,14

which are matters of public record.15

CHAIRMAN GRIFFIS: Are they the ones16

listed in your submission?17

MR. DAMARI: Yes, yes.18

CHAIRMAN GRIFFIS: You know --19

MR. DAMARI: I would object to their entry20

now. I mean, he --21

MR. GREEN: Your Honor, this is just, you22

know --23

CHAIRMAN GRIFFIS: All right. One at a24

time. Mr. Green, hold on. Did we establish an order25
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last?1

MR. BROWN: Green goes before brown.2

CHAIRMAN GRIFFIS: Indeed.3

MR. GREEN: It makes yellow, too, when you4

put it together, right?5

CHAIRMAN GRIFFIS: Now, we're digressing.6

Okay. Mr. Green?7

MR. GREEN: Yes, Mr. Chairman. You know,8

you're putting me in a position of bidding against9

myself and I can't quite do that.10

CHAIRMAN GRIFFIS: I haven't said11

anything. How can I be putting you in a position?12

MR. GREEN: Well, by number one, if the13

appellant is allowed to make statements, get involved14

in the submission of documents that are not sponsored15

by anyone or substantiated by anyone or for that16

matter that we haven't even seen --17

CHAIRMAN GRIFFIS: Okay. Let's not engage18

in general conversations about what and how it may19

affect.20

MR. DAMARI: I have a solution.21

CHAIRMAN GRIFFIS: Let's take each22

individual and go to the submission. If you could23

point to me how you are prejudiced by the submission24

of some of the documents --25
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MR. GREEN: I don't know what they are,1

Your Honor, I mean, Mr. Chairman.2

MR. BROWN: Mr. Chairman?3

MR. GREEN: I have no idea what he is4

going to submit, I mean, other than what he named in5

his document.6

CHAIRMAN GRIFFIS: He just said he is7

going to submit pieces on this list. Is any of these8

going to surprise you, Mr. Brown?9

MR. GREEN: I don't know until I look at10

it. I mean, he says it's on the list. I have no idea11

what shape it's in. I have no idea where it's coming12

from. I have no idea of the character of it.13

CHAIRMAN GRIFFIS: How are we going to14

answer that? Probably by looking at it, I would say.15

MR. GREEN: Well --16

CHAIRMAN GRIFFIS: Do you guys want to17

take a look at it first before you submit it? Let's18

get it ready to be submitted, because it's coming in19

now.20

MR. DAMARI: I would say one thing and I21

am going to say it. Your regulations do not require22

me to provide them with documents before this hearing23

if it's a matter of public record. It's in your --24

CHAIRMAN GRIFFIS: Pay more attention to25
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what's happening.1

MR. DAMARI: Because everyone is saying2

Mr. Damari this, Mr. Damari that.3

CHAIRMAN GRIFFIS: Mr. Damari?4

MR. DAMARI: And it's just -- if they5

would just read their own regulations.6

CHAIRMAN GRIFFIS: Mr. Damari, give me7

your attention. Pay attention to the flow of this. I8

am asking you to submit this. We're going ahead with9

what you are asking for. We're not penalizing you for10

not submitting these prior. I am beyond that. Anyone11

else that wants to hang in that notion, so be it, but12

I am moving on.13

Mr. Brown, did you have something to say14

to this?15

MR. BROWN: I am listening to the16

Chairman's guidance.17

CHAIRMAN GRIFFIS: Okay. This is what I'm18

going to do.19

MR. BROWN: I would like to see the20

documents.21

CHAIRMAN GRIFFIS: The first submission is22

going to the participants, and after that you can23

submit copies to the staff, Mr. Damari.24

MR. DAMARI: Yes, I --25
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CHAIRMAN GRIFFIS: Go that direction.1

Submit to the participants, then it can go to staff.2

I am going to give you however much time you need.3

We'll set about five minutes. Take a look at these.4

I am anticipating that anything that's given to the5

participants, Mr. Damari, is on this list. Is that6

correct?7

MR. DAMARI: Yes.8

CHAIRMAN GRIFFIS: Okay. As I review the9

list, and I think you ought to also look at it, it10

looks like a heck of a lot of Certificates of11

Occupancy. Those shouldn't take long to get through.12

MR. DAMARI: Can we take these one at a13

time?14

CHAIRMAN GRIFFIS: Yes.15

MR. DAMARI: Or give them some sort of16

number?17

CHAIRMAN GRIFFIS: Whatever order they are18

in, I am giving you now five minutes to take a look at19

them. I am going to take any statements. The Board20

is not going to see them until I hear your statements.21

Mr. Damari, you're just going to give them up to22

staff. We'll be back in -- how many do you have?23

MR. BROWN: I have only gotten one so far,24

but I am ready to respond to the first one. It25
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involves 2510 Pennsylvania Avenue, S.E. It's not1

relevant to this case and should not be admitted.2

CHAIRMAN GRIFFIS: Mr. Damari, how many3

are you giving right now? Are you giving this whole4

list?5

MR. DAMARI: I would like to give the6

whole list. I have them all.7

CHAIRMAN GRIFFIS: Okay. Let's do it.8

Mr. Brown, Mr. Green, you are going to take five9

minutes and go through it. Mr. Damari, as quick as10

you can get all of them. Don't do one at a time.11

MR. DAMARI: Okay.12

CHAIRMAN GRIFFIS: Dump it all on them.13

MR. DAMARI: I apologize. I just want to,14

you know, not --15

CHAIRMAN GRIFFIS: That's right.16

MR. BROWN: Mr Chairman, can I share a17

frustration with you?18

CHAIRMAN GRIFFIS: Wait a minute. We19

don't want to open up that one.20

MR. BROWN: The reason why we have21

prehearing statements --22

CHAIRMAN GRIFFIS: Because I got a lot of23

frustrations I will share, too.24

MR. BROWN: A zoning hearing related25
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frustration.1

CHAIRMAN GRIFFIS: Good. Okay.2

MR. BROWN: The others I will keep to3

myself. This is exactly why the Board has prehearing4

statement submissions.5

CHAIRMAN GRIFFIS: I understand, I6

understand.7

MR. DAMARI: No, this is another one.8

CHAIRMAN GRIFFIS: But here is my issue,9

Mr. Brown, and believe me, we have reprimanded, we10

have thrown things out or continued them. I can't say11

we throw cases out, but here we are again, and we have12

continued this several times for reasons, you know, on13

most --14

MR. BROWN: But Mr. Damari --15

CHAIRMAN GRIFFIS: Understandable. I am16

not getting into the substance of it. We're here now.17

I want to utilize this time. It will be a waste of18

everybody's time if all of a sudden I continue it19

again, so we can have these documents served on20

everybody in a timely fashion. I would hope that you21

don't disagree, but, frankly, it doesn't really matter22

to me right now.23

MR. BROWN: I'm prepared to follow your24

lead.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

274

CHAIRMAN GRIFFIS: We're going to give1

you --2

MR. BARDIN: Yes, Mr. Chairman --3

MR. BROWN: But I'm still frustrated.4

MR. BARDIN: Before you leave the room,5

Mr. Chairman, counsel for Kuri Brothers has given two6

copies of the documents, one to Mr. Green and one to7

Mr. Brown. ANC doesn't have a copy. Now, I want to--8

CHAIRMAN GRIFFIS: Mr. Damari, do you have9

an extra copy?10

MR. GREEN: I don't have a copy, maybe one11

copy.12

CHAIRMAN GRIFFIS: You know what?13

MR. GREEN: I'm sharing one.14

CHAIRMAN GRIFFIS: You guys can handle15

that, right?16

MR. DAMARI: Yes.17

CHAIRMAN GRIFFIS: Give copies to all the18

participants.19

MR. DAMARI: I will get you a copy. Here20

is two more.21

MR. BROWN: Let's keep them in some sort22

of order.23

MR. DAMARI: I am trying to hand them to24

you as quickly as I can. I mean, I am not doing it25
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fast enough on the one hand. I am not doing it1

orderly enough on the other.2

MR. GREEN: All right.3

MR. BROWN: Well, but let's keep them in4

order, so we're talking about the documents.5

MR. GREEN: Keep going. They don't have a6

stamp on them.7

MR. BROWN: Well, but then they haven't8

been submitted yet.9

MR. DAMARI: Here's one for you, here's10

one for you.11

MR. DAMARI: Hold on one second, because12

I'm getting confused.13

(Whereupon, at 4:21 p.m. a recess until14

4:32 p.m.)15

CHAIRMAN GRIFFIS: Okay.16

MR. BARDIN: Mr. Chairman, ANC-3F has17

procedural request and proposal to you.18

CHAIRMAN GRIFFIS: Indeed.19

MR. BARDIN: I would like to present it to20

you succinctly. We have had in this room or in the21

hallway Government employees who Mr. Green brought22

here from 1:00 on. They were ready to come and23

testify the last time. They are ready now. They are24

the witnesses, witnesses who have seen with their own25
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eyes, I gather, what's going on down underground at1

this facility.2

CHAIRMAN GRIFFIS: Okay.3

MR. BARDIN: I would ask you to defer, Mr4

Damari actually suggested that, but for reasons with5

which I will disagree, it in a proposal to put the6

Government on, let the Government put its witnesses on7

first, so that if this hearing doesn't finish tonight,8

they won't have to come back again, and let us then go9

into the argument about which, if any, of these10

documents are relevant.11

But they have seen something. I thought12

we would hear about it from counsel for Kuri Brothers,13

his own witnesses. He didn't bring witnesses. Let's14

hear about it from the Government on what's really15

going on down there. You need that in your record,16

and they shouldn't have to come here. As a tax payer,17

I would like to see them finish up.18

CHAIRMAN GRIFFIS: Okay. I am hearing19

conflicting points. I mean, Mr. Green is saying he20

doesn't have to present anything, but let's go to Mr.21

Damari. Do you have any issue with the procedure22

motion that is before us, that we can go straight to23

the Government's case?24

MR. DAMARI: No, it would be form over25
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substance, and I can call them as adverse witnesses1

for my case, but really as a matter, and then ask to2

cross examine them, which, you know, is --3

CHAIRMAN GRIFFIS: Well, you can cross4

examine them after they have testified.5

MR. DAMARI: That's what I'm saying. It6

would be the same thing one way or the other, really.7

CHAIRMAN GRIFFIS: I don't have a8

difficulty with that. Mr. Brown, any difficulty? Mr.9

Green, any difficulty?10

MR. GREEN: Of course, I have difficulty11

and I will state so for the record, but I will be12

bound by the decision of the Chairman and the Board.13

CHAIRMAN GRIFFIS: See, Mr. Bardin, it's14

not always that easy.15

MR. BARDIN: I didn't say it was easy, but16

as a tax payer, I'm asking you to do it.17

CHAIRMAN GRIFFIS: I see. I don't have18

any difficulty with that. Board members?19

Interesting. Okay. Mr. Green, of course, we are not20

telling you what you have to do or not, but it is now21

your opportunity to present your case for this appeal.22

MR. GREEN: Certainly, Your Honor, Mr.23

Chairman. Mr. Chairman, I have another witness, too,24

who is also --25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

278

CHAIRMAN GRIFFIS: Okay. When they come1

up, you can introduce them or they will introduce2

themselves.3

MR. GREEN: Yes, and you can swear them in4

individually. They weren't here for the initial5

swearing in.6

CHAIRMAN GRIFFIS: Okay. Why don't we7

have everyone that's going to testify or potentially8

testify stand, and you can give your attention to the9

end, Ms. Bailey, and she will swear you in. Oh, I'm10

sorry, am I pointing down to where -- Mr. Moy, could11

you swear in the witnesses?12

(The witnesses were sworn.)13

CHAIRMAN GRIFFIS: That was an excellent14

job, Mr. Moy.15

MR. MOY: Thank you for bearing with me.16

CHAIRMAN GRIFFIS: We got to get Mr. Moy17

out of the office, so we can watch late night TV18

shows. Okay. Mr. Green?19

MR. GREEN: For the record, ma'am, will20

you state your full name, please?21

MS. WILLIAMS: Vacylla Williams.22

MR. GREEN: Will you spell it?23

MS. WILLIAMS: V-A-C-Y-L-L-A W-I-L-L-I-A-24

M-S.25
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CHAIRMAN GRIFFIS: Okay. We're going to1

give you two mikes, and you don't need to repeat that,2

because you will have filled out a witness card,3

either you have or you will before you go, and those4

go to the reporter.5

MR. GREEN: Ms. Williams, for the record,6

what is your occupation?7

MS. WILLIAMS: Investigator.8

MR. GREEN: And by whom are you employed?9

MS. WILLIAMS: Department of Consumer and10

Regulatory Affairs, Office of Compliance, Weights and11

Measures Division.12

MR. GREEN: And for the record briefly,13

what does an investigator do?14

MS. WILLIAMS: We investigate consumer15

complaints and other complaints regarding license and16

unlicensed business establishments within the District17

of Columbia.18

MR. GREEN: Ma'am, directing your19

attention to the address of 4221 Connecticut Avenue,20

N.W., are you familiar with this address?21

MS. WILLIAMS: Yes, I am.22

MR. GREEN: And how are you familiar with23

this address?24

MS. WILLIAMS: On June 5, 2002, I25
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accompanied Investigator Anthony Hooks to this1

location.2

MR. GREEN: And when you accompanied him3

to that location, what, if anything, did you see?4

MS. WILLIAMS: We saw auto repair5

activity.6

MR. GREEN: And can you briefly tell me7

what auto repair activity you saw?8

MS. WILLIAMS: We saw several cars up on9

lifts, some of which fluids were being changed.10

MR. GREEN: Did you observe any11

individuals doing any work?12

MS. WILLIAMS: Yes.13

MR. GREEN: Do you recall how many?14

MS. WILLIAMS: Several.15

MR. GREEN: During the course of this16

investigation, did there come a time when you17

personally gathered information from the department's18

records?19

MS. WILLIAMS: Yes.20

MR. GREEN: Do you recall exactly what21

that was?22

MS. WILLIAMS: I gathered Certificate of23

Occupancy applications and Certificates of Occupancy.24

MR. GREEN: Mr. Chairman, may I approach?25
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Thank you.1

MR. DAMARI: This is what I was -- no,2

this is not what I gave you. It's ironic, because I3

have not received -- when I got my prehearing4

statement from Mr. Green yesterday, I received a5

witness list, but I did not receive any indication6

that any exhibits were going to be submitted.7

So frankly, despite all the ranting and8

raving about what I have done, this is the first time9

that I am aware that anything is going to be admitted10

on their side, so I would object for the record on11

that basis. Although, I will add that many of these12

documents, I am familiar with most of these documents.13

CHAIRMAN GRIFFIS: And do you think it14

prejudices you in any way if the Board receives this?15

MR. DAMARI: This is the last two pages I16

have never seen before. I have no idea what it is,17

and on that basis alone, I would say it prejudices me.18

It also contains hearsay statements, as well.19

CHAIRMAN GRIFFIS: Mr. Green, do you want20

to address that?21

MR. GREEN: Certainly. Number one, since22

we engaged in combat by surprise --23

CHAIRMAN GRIFFIS: That's a bit24

melodramatic.25
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MR. GREEN: Yes, well, the information1

that I am providing is the information that Mr. Damari2

made reference to, and I didn't think that there would3

be a problem, number one. Number two --4

CHAIRMAN GRIFFIS: Are you saying the last5

two documents that he has just indicated on his list?6

MR. GREEN: Well, first of all, the last7

two documents will be explained. I would point out8

that since this is an administrative proceeding, that9

hearsay is permissible as long as it's of probative10

value and material and relevant, and I would proffer11

that the information that has been described as12

hearsay, of which I intend to have explained at the13

appropriate time by the appropriate witness, denotes14

the area in question and the zone area in question.15

It certainly comes from the District of16

Columbia Office of Zoning located at 441 4th Street,17

N.W., Suite 210 South, and I think most of us in here18

are familiar with that particular place, and so I19

would submit that this is a document that the court20

can take administrative notice of, if you will, and21

this is a document, again, that I am prepared to22

explain.23

CHAIRMAN GRIFFIS: So these documents are24

basically establishing what the zoning is?25
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MR. GREEN: What the zoning area is, so1

that the Board can have a better idea of what we're2

talking about. Now, what I didn't do, because I don't3

have the technology, ask the department to do is4

reproduce a color rendition of what I have. I only5

have one copy of it and since my geography doesn't go6

to color, I had to utilize what I had. Now, I do7

have, and I would be happy to share it with the8

panel.9

CHAIRMAN GRIFFIS: That's all right. I10

don't think we need it.11

MR. GREEN: Color copies of what has been12

given to you in black and white.13

CHAIRMAN GRIFFIS: All right.14

COMMISSIONER MITTEN: You're going to need15

to be on a mike.16

CHAIRMAN GRIFFIS: We're going to need you17

to speak on a mike. I think it's fairly clear. If18

this establishes the zone district on which the19

property is located, I don't find any objection to20

accepting it as that, unless Board members have a21

different opinion. We'll take it as a consensus and22

we'll move on. Obviously, if we find in the23

proceedings as we -- well, there it is. Mr. Green?24

MR. GREEN: Yes, thank you.25
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MS. WILLIAMS: I think I have it.1

MR. GREEN: Ms. Williams, I am going to2

ask you to look at what has been submitted as3

Appellee's Exhibit 1 for identification.4

Can you tell me what the very first5

document is? We'll call it 1A. Can you tell me what6

that is, please?7

MS. WILLIAMS: It's an application for a8

Certificate of Occupancy.9

MR. GREEN: And 1B, what is that?10

MS. WILLIAMS: A Certificate of Occupancy.11

MR. GREEN: Can you tell us the date?12

MS. WILLIAMS: The date is May 4, 1983.13

MR. GREEN: And on the Certificate of14

Occupancy, what date is that, please?15

MS. WILLIAMS: March 22, 1989.16

MR. GREEN: I am going to show you 1C.17

What is this?18

MS. WILLIAMS: An application for a19

Certificate of Occupancy.20

MR. GREEN: What's the date, please?21

MS. WILLIAMS: April 16, 1998.22

MR. GREEN: D?23

MS. WILLIAMS: A Certificate of Occupancy.24

MR. GREEN: Date?25
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MS. WILLIAMS: April 21, 1998.1

MR. GREEN: E?2

MS. WILLIAMS: Application for a3

Certificate of Occupancy.4

MR. GREEN: Date?5

MS. WILLIAMS: August 12, 1998,6

Certificate of Occupancy, date, August 12th.7

MR. GREEN: And I am going to show you8

this last one.9

MS. WILLIAMS: It's a lot and square or a10

rendition of the location of the business.11

MR. GREEN: All right.12

MS. WILLIAMS: It's a grid map from the13

Office of Zoning.14

MR. GREEN: All right. Now, did you15

acquire this in the normal course of your duties as an16

investigator?17

MS. WILLIAMS: Yes.18

MR. GREEN: And just how did you acquire19

this in the course of your duties as an investigator?20

MS. WILLIAMS: From the FileNet system.21

MR. GREEN: What is FileNet system?22

MS. WILLIAMS: It's an in-house records23

retrieval system where you can obtain license24

information from corporations and a license division.25
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MR. GREEN: And can anyone access this?1

What is the security on it, if any?2

MS. WILLIAMS: You need a password to3

enter the system.4

MR. GREEN: Do you have such a password?5

MS. WILLIAMS: Yes.6

MR. GREEN: Could an individual, such as a7

Board member or anyone in this room access this8

system?9

MS. WILLIAMS: No.10

MR. GREEN: They would have to do what?11

MS. WILLIAMS: Have a password.12

MR. GREEN: The Certificates of Occupancy13

and the applications for same, as well as the grid map14

that you have just identified, do you know what15

location they pertain to?16

MS. WILLIAMS: Yes.17

MR. GREEN: What is that location?18

MS. WILLIAMS: 4221 Connecticut Avenue,19

N.W.20

MR. GREEN: Now, you indicated that on21

several occasions you went there, is that not right?22

MS. WILLIAMS: On one occasion.23

MR. GREEN: On one occasion, and you made24

the statement that you made certain observations. Is25
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that not right?1

MS. WILLIAMS: Yes.2

MR. GREEN: Were you the lead3

investigator?4

MS. WILLIAMS: No.5

MR. GREEN: Who was?6

MS. WILLIAMS: Investigator Anthony Hooks.7

MR. GREEN: Is he here today?8

MS. WILLIAMS: Yes.9

MR. GREEN: Did you issue any citations?10

MS. WILLIAMS: No.11

MR. GREEN: Was it your responsibility to12

analyze any of these Certificates of Occupancy? Let13

me rephrase the question. Was it your responsibility14

to review the Certificates of Occupancy and prepare15

any citations or notices of infraction of same?16

MS. WILLIAMS: No.17

MR. GREEN: Was it your responsibility to18

make any corrections or additions to these19

Certificates of Occupancy or the applications?20

MS. WILLIAMS: No.21

MR. GREEN: During the course of the22

investigation with Mr Hooks, on that occasion you went23

there, did you collect any data?24

MS. WILLIAMS: I made observations.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

288

MR. GREEN: You made observations only?1

One moment, Mr. Chairman. Mr. Chairman, may I2

approach? Thank you.3

CHAIRMAN GRIFFIS: Mr. Green?4

MR. GREEN: Mr. Chairman, we have a5

problem again with geography with regard to the6

matters you had before you.7

CHAIRMAN GRIFFIS: Why don't you describe8

what you're proposing to submit? You need to sit down9

and be on a microphone, Mr. Green.10

MR. GREEN: Thank you.11

CHAIRMAN GRIFFIS: What is this?12

MR. GREEN: I'm going to get Ms. Williams13

to identify what she --14

CHAIRMAN GRIFFIS: Let's go to it. Ms.15

Williams, what is this?16

MR. GREEN: Can you hold it up, Mr.17

Chairman, so she can --18

CHAIRMAN GRIFFIS: Gosh. Okay. Hold on.19

MR. DAMARI: I would like again to object20

for the record. Again, I got a prehearing statement21

at 6:30 last night. It identified several witnesses.22

It didn't identify any documents. If there were ever23

a quintessential example of prejudice, this is it. I24

mean, I submitted my prehearing statement back in25
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February. Mr. Brown was kind enough to get me his a1

couple of weeks ago. I did not make an issue of the2

fact that I got DCRA's only last night. But the fact3

that no documents are identified --4

CHAIRMAN GRIFFIS: So you're prejudiced if5

we accept these photographs into the record. Is that6

correct?7

MR. DAMARI: Absolutely.8

CHAIRMAN GRIFFIS: We're going to make9

copies. We'll give them to Mr. Damari. Mr. Damari,10

you do have the opportunity to review those records11

and cross examine the witness as she is present here12

today.13

MR. DAMARI: I will say this. Mr. Green14

is not disputing anything I am saying. It is to me15

extraordinarily disingenuous that accusations have16

been levied against me.17

CHAIRMAN GRIFFIS: Okay.18

MR. DAMARI: And I will sustain my19

objection for the record. I mean, I absolutely do20

have the opportunity to -- I will have the opportunity21

to cross examine her regarding these pictures, but22

it's rather difficult to prepare a case when one has23

no documents until the actual presentation of the24

case.25
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CHAIRMAN GRIFFIS: Okay. That seems to be1

a mutual feeling today in this room. We're going to2

get copies and I will give them to you, Mr. Damari.3

You can review it. I think you will note. Well, and4

then we'll go from there as soon as they are5

available. In the meantime, while those copies are6

being made, Mr. Green, I think you can ask five7

questions at a time for Ms. Williams to answer or very8

large questions. Let's get her talking.9

MR. GREEN: Sure. I don't have any other10

questions, Mr. Chairman.11

CHAIRMAN GRIFFIS: You do, you have one12

question. Ms. Williams, can you describe what is on13

these photographs and what their pertinence are, is or14

will be.15

MR. GREEN: Mr. Chairman?16

CHAIRMAN GRIFFIS: Yes?17

MR. GREEN: If I might say this.18

CHAIRMAN GRIFFIS: I shouldn't ask19

questions of your witness?20

MR. GREEN: No, no, you certainly are21

privileged to ask a question at any point and any22

time.23

CHAIRMAN GRIFFIS: Right. What are you --24

MR. GREEN: But it was not my intent, at25
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this point, to continue to question Ms. Williams. The1

documents have been offered. They have been, you2

know, made available for the Board members and also3

Mr. Damari when some copies are made. But there has4

been no, shall we say, introduction into evidence, nor5

have I shown anything to Ms. Williams to6

identification purposes. I will take the position7

that your questioning, at this point, of this witness8

regarding those pictures, in light of the fact that I9

have asked no questions of them, is premature.10

CHAIRMAN GRIFFIS: Mr. Green, I asked you11

what those questions were, and you said you were going12

to have Ms. Williams tell us. Do you just want to13

drop those in and let us figure out what they are on14

our own?15

MR. GREEN: No, I would never do that to16

the Board, but I do have the appropriate witness who17

can identify.18

CHAIRMAN GRIFFIS: Let's get to it. Why19

are we being so muddled here? Let's move on then.20

Are you finished with Ms. Williams?21

MR. GREEN: I am finished with Ms.22

Williams.23

CHAIRMAN GRIFFIS: Mr. Damari, cross24

examination of Ms. Williams?25
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MR. DAMARI: Briefly. Ms. Williams, is it1

your understanding as a DCRA investigator that 42212

Connecticut Avenue is not operating in accordance with3

the Zoning Regulations?4

MS. WILLIAMS: Yes.5

MR. DAMARI: And how would you say that it6

is not operating in accordance with the Zoning7

Regulations?8

MS. WILLIAMS: The Certificate of9

Occupancy, it's not zoned according to what I have10

been told from the Zoning Office. It's not zoned for11

that particular purpose.12

MR. DAMARI: And what particular purpose13

is that?14

MS. WILLIAMS: As an auto repair business.15

MR. DAMARI: Auto repair business? Do you16

know how an auto repair business is defined in the17

regulations?18

MS. WILLIAMS: No.19

MR. DAMARI: No further questions.20

CHAIRMAN GRIFFIS: Next, Mr. Brown?21

MR. GREEN: I would move again to strike22

the last series of questions in that they go beyond23

the scope of the examination of Ms. Williams.24

CHAIRMAN GRIFFIS: Comments from the25
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Board?1

COMMISSIONER MITTEN: I think we can note2

Mr. Green's objection and go on.3

CHAIRMAN GRIFFIS: Mr. Brown, cross4

examination?5

MR. BROWN: Ms. Williams, I want you to6

kind of amplify your testimony. You went into the7

basement of this building and saw auto repair going8

on, correct?9

MS. WILLIAMS: Yes.10

MR. BROWN: How many service bays were11

there present in the garage of this building?12

MS. WILLIAMS: I can't recall exactly.13

MR. BROWN: More than 10?14

MS. WILLIAMS: I'm not sure, but I would15

not say more than 10.16

MR. BROWN: Okay. Were they actively17

dissembling cars? Were there pieces of cars?18

MR. DAMARI: Objection. He's leading.19

He's coaching her in terms of what she --20

CHAIRMAN GRIFFIS: There is testimony that21

she made a physical observation of the site. There22

was testimony that went to what was happening there.23

I don't see any reason to not allow the question of24

exploring. First of all, there was a question of how25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

294

many employees were there, how many cars.1

MR. DAMARI: Sure, but he is suggesting an2

answer to her by saying were they dissembling cars?3

CHAIRMAN GRIFFIS: I can appreciate that.4

Mr. Brown, do you want to start more generally about5

the activity that was taking place that was observed?6

MR. BROWN: Well, were there cars in the7

state of being disassembled? I mean, were there8

pieces of cars separated from the main part?9

CHAIRMAN GRIFFIS: What was the state of10

the cars that you observed when you were on the site?11

MS. WILLIAMS: There were several cars on12

hydraulic lifts up in the air with fluids being13

drained out of them and being put in them.14

CHAIRMAN GRIFFIS: Was there anything else15

observed in terms of dealing with the cars when they16

were on the lift or off a lift?17

MS. WILLIAMS: That was my observation.18

MR. BROWN: Were there people working on19

those cars?20

MS. WILLIAMS: Yes.21

MR. BROWN: They weren't just in the state22

of dissembled? There were people actually actively23

working on the cars?24

MS. WILLIAMS: Yes.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

295

MR. BROWN: Okay. Let me read you a1

definition, and I would ask if this comports with what2

you saw at the site, Garage repair.3

CHAIRMAN GRIFFIS: Mr. Brown, what are you4

reading?5

MR. BROWN: I am reading the definition of6

repair garage from the Zoning Regulations. Mr. Damari7

was kind enough to raise that issue, and I thought it8

would be fair enough if I could read her the9

definition, and I think ask her whether that comports10

with what she was seeing at the site. It has been11

raised on cross examination, and I think I am entitled12

to raise it in my cross or in his redirect.13

MR. DAMARI: She has already testified as14

to what she saw consistently on two occasions.15

MR. BROWN: But you asked her to make a16

conclusion as far as the definition.17

MR. DAMARI: No, I just --18

MR. BROWN: You did ask her to make a19

conclusion as to the definition of repair garage20

without providing her the definition, so I would like21

to --22

CHAIRMAN GRIFFIS: The question was23

directly do you know what the definition of auto24

repair is, and she said no. So you're going to read25
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her it, and see if it actually goes to what was1

happening there. Mr. Etherly, do you have a comment2

on that?3

BOARD MEMBER ETHERLY: My inclination is4

to perhaps kind of stay away from that. I think5

you're getting towards an area of expertise that Ms.6

Williams, in all due respect, it's kind of outside her7

scope. That would perhaps be my suggestion, Mr.8

Chair.9

MR. DAMARI: Beyond that, she was asked on10

two occasions what she saw, and she gave perfectly11

consistent testimony and this would, in effect, just12

say oh, did you also see this?13

MR. BROWN: I think it would help the14

Board and help the witness and indicate that her15

testimony is consistent with the definition of repair16

garage, so I think it would be helpful. It's a 1517

word definition.18

CHAIRMAN GRIFFIS: Okay.19

MR. BROWN: If I could read it. "Garage,20

repair: A building or other structure or part of a21

building or structure with facilities for the repair22

of motor vehicles, including body and fender repair,23

painting, rebuilding, reconditioning, upholstering,24

equipping or other motor vehicle maintenance or25
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repair."1

Is there anything in that definition that2

would be inconsistent with what you saw at the site3

the day you visited?4

MS. WILLIAMS: No.5

MR. BROWN: Okay. That's it.6

CHAIRMAN GRIFFIS: Any other questions,7

Mr. Brown?8

MR. BROWN: No, I'm done.9

CHAIRMAN GRIFFIS: Okay. Mr. Bardin?10

MR. BARDIN: No questions, Mr. Chairman.11

CHAIRMAN GRIFFIS: Okay. Mr. Green, next12

witness.13

MR. GREEN: Thank you. Mr. Anthony Hooks.14

CHAIRMAN GRIFFIS: Mr. Green, are you15

using the photographs submitted with this witness?16

MR. GREEN: I certainly am, Your Honor.17

CHAIRMAN GRIFFIS: Okay.18

MR. GREEN: Mr. Chairman, excuse me.19

CHAIRMAN GRIFFIS: Mr. Damari has the20

copies.21

MR. DAMARI: Well, I now have -- I have22

them now that she's off the stand.23

CHAIRMAN GRIFFIS: They weren't related to24

that witness.25
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MR. DAMARI: They weren't?1

MR. BROWN: She didn't testify to those.2

MR. DAMARI: Okay.3

CHAIRMAN GRIFFIS: Okay. Mr. Green?4

MR. GREEN: I am happy to see that you5

have color geography here.6

MR. HOOKS: Thank you, sir.7

MR. GREEN: Are we ready to proceed, Mr.8

Chairman?9

CHAIRMAN GRIFFIS: Absolutely.10

MR. GREEN: Thank you. Sir, for the11

record, will you, please, state your full name?12

MR. HOOKS: Anthony Hooks.13

MR. GREEN: And by whom are you employed?14

MR. HOOKS: The Department of Consumer and15

Regulatory Affairs.16

MR. GREEN: In what capacity?17

MR. HOOKS: Compliance and Investigation.18

MR. GREEN: Again, can you tell us what an19

investigator normally does?20

MR. HOOKS: Investigators, we checked21

unlicensed business activities and we work on22

complaints.23

MR. GREEN: I see. With regard to 422124

Connecticut Avenue, N.W., what occasioned you to go25
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there, sir?1

MR. HOOKS: I received a complaint.2

MR. GREEN: Now, are you assigned to any3

specific unit in the Office of Compliance, Weights and4

Measures?5

MR. HOOKS: Yes.6

MR. GREEN: And what unit is that, sir?7

MR. HOOKS: The Auto Repair Unit.8

MR. GREEN: Auto repair? So it's your9

function to do what, sir?10

MR. HOOKS: I receive the majority of all11

the unlicensed auto repair complaints.12

MR. GREEN: And was this one such13

complaint, sir?14

MR. HOOKS: Yes.15

MR. GREEN: And have you been to 422116

Connecticut Avenue, N.W., on more than one occasion?17

MR. HOOKS: Yes.18

MR. GREEN: When was the first time you19

went there, sir?20

MR. HOOKS: The first time was sometime in21

1999.22

MR. GREEN: And when you went there the23

first time in 1999, what, if anything, did you24

observe?25
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MR. HOOKS: The first time I observed down1

in the lower garage, there were a numerous amount of2

vehicles in various states of repair, and why I say3

that is because I spoke to several of the mechanics.4

And at that time, it was maybe four or more mechanics,5

and while observing vehicles, some of them had their6

tires off, having brake jobs done and actually, I did7

observe one having the motor taken out.8

MR. GREEN: The motor taken out?9

MR. HOOKS: Yes, and also I observed, you10

know, buckets of oil.11

MR. GREEN: And after this initial12

visitation, what, if any, action did you take13

resulting from that?14

MR. HOOKS: At that time, the business was15

unlicensed. Their motor vehicle repair license was16

expired.17

MR. GREEN: Did there come a time, sir,18

when you went back?19

MR. HOOKS: Yes, that was in 2002,20

January.21

MR. GREEN: Yes.22

MR. HOOKS: If I am not mistaken.23

MR. GREEN: Would it be more precise to24

say January 3rd? Would that be proper?25
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MR. HOOKS: Yes.1

MR. GREEN: And at that date, what did you2

observe, sir?3

MR. HOOKS: At that date and time, I4

observed again a numerous amount of vehicles on lifts5

again and having auto repairs conducted on them, and6

again, there were several employees on the location,7

at that time.8

MR. GREEN: Directing your attention to9

May of 2002, did you have occasion to go there on that10

day, sir?11

MR. HOOKS: Yes.12

MR. GREEN: And what, if anything, did you13

observe?14

MR. HOOKS: My observation was the same as15

last.16

MR. GREEN: That is auto engine repair?17

MR. HOOKS: Yes.18

MR. GREEN: Cars on lifts?19

MR. HOOKS: Yes, and there was one,20

particularly, it was an Asian gentleman. I spoke with21

him and he stated -- I asked what type of repair was22

he doing to a -- I don't recall actually what kind of23

car it was, but he stated -- his remark was he was24

conducting doing a timing chain.25
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MR. GREEN: A timing chain?1

MR. HOOKS: Yes.2

MR. GREEN: Does that have anything to do3

with engine repair, sir?4

MR. HOOKS: Yes.5

MR. GREEN: Does that have anything to do6

with significant engine repair, sir?7

MR. DAMARI: I'm going to object. I am8

also going to object on the basis that this whole line9

of questioning is calling for hearsay.10

CHAIRMAN GRIFFIS: Hearsay?11

MR. DAMARI: Yes, hearsay. It's an out of12

court statement. Mr. Hooks is testifying as to what13

someone else told him and that is hearsay. It's an14

out of court statement being submitted for its own15

truth.16

CHAIRMAN GRIFFIS: Yes, I understand the17

definition, but it goes to his observation and how he18

established his observation and initial statement.19

MR. DAMARI: Well, he can testify. He can20

testify as to what he observed, but he can't testify21

as to what someone else told him.22

MR. GREEN: Mr. Chairman, even if we were23

in a court, and of course we're not, we're at the24

Board of Zoning.25
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CHAIRMAN GRIFFIS: Thank goodness.1

MR. GREEN: This gentleman is a seasoned2

and experienced investigator for the people of the3

District of Columbia, and it's a standard to allow an4

investigator to report what he did in the course of5

investigating, whom he talked to, what he learned from6

the person. Counsel for Kuri Brothers can bring7

anybody from Kuri Brothers --8

CHAIRMAN GRIFFIS: I understand.9

MR. GREEN: -- to dispute that if he wants10

to.11

CHAIRMAN GRIFFIS: I understand. Mr.12

Hooks, for just a quick clarification, you just13

indicated that you conducted a conversation with14

someone in the garage about timing that was done.15

What was it that you said that he had indicated he was16

doing?17

MR. HOOKS: He was changing the timing.18

CHAIRMAN GRIFFIS: Changing the timing?19

Do you know what that is?20

MR. HOOKS: Yes, that's -- it's the belt21

that operates the whole vehicle actually.22

CHAIRMAN GRIFFIS: Yes.23

MR. HOOKS: And you have to go into -- you24

have to tear off the top half of the engine to get to25
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it.1

CHAIRMAN GRIFFIS: Okay.2

MR. HOOKS: You can't just lift the hood3

off and take it off.4

CHAIRMAN GRIFFIS: Is that the activity5

you observed happening?6

MR. HOOKS: Yes.7

CHAIRMAN GRIFFIS: Okay. Let's continue.8

MR. GREEN: Sir, that is not the only9

activity you observed, was it?10

MR. HOOKS: No.11

MR. GREEN: What else did you observe?12

MR. HOOKS: Again, I observed brakes being13

changed, exhaust systems. To my knowledge, I guess he14

was maybe changing a clamp on an exhaust system. I15

really can't say if he was taking it down or, you16

know, installing a whole new exhaust system, but he17

was -- somehow, he was doing something with the18

exhaust, oil being changed, antifreeze being drained.19

MR. GREEN: Did you notice any engine20

parts about the area?21

MR. HOOKS: I observed a transmission on22

the ground. Actual engine parts, I can't say if there23

were actual engine parts, but I did observe a24

transmission on the ground.25
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MR. GREEN: Did you have occasion to take1

pictures, sir?2

MR. HOOKS: Yes.3

MR. GREEN: Do you recall when that4

happened?5

MR. HOOKS: They were different, they were6

different dates.7

MR. GREEN: I see.8

CHAIRMAN GRIFFIS: Are these the correct9

dates? Are you talking and referring to these10

photographs?11

MR. HOOKS: Yes, one was in March.12

CHAIRMAN GRIFFIS: Okay. Do you know if13

the dates are roughly correct that are shown in the14

photographs?15

MR. HOOKS: Yes.16

CHAIRMAN GRIFFIS: I have 3/1/02, 3/1/02,17

so it's basically in 2002? One is November 1, 2002?18

MR. HOOKS: Yes.19

CHAIRMAN GRIFFIS: One is December 5, '02,20

so that's roughly the month and year, correct?21

MR. HOOKS: Yes.22

CHAIRMAN GRIFFIS: Okay.23

BOARD MEMBER ETHERLY: Actually, Mr.24

Chair, just to be clear, I think this is one of the --25
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well, I don't want to hypothesize, but I think the1

dates get transposed on these pictures. So in2

actuality, I think the appropriate date would be3

January 3, 2002.4

CHAIRMAN GRIFFIS: Okay. I write my dates5

day, month and year.6

BOARD MEMBER ETHERLY: And then --7

CHAIRMAN GRIFFIS: But we got the right8

year when generally taken. Okay. Thank you for that9

clarification. Good.10

MR. GREEN: So this exhibit was taken by11

you, is that not right?12

MR. HOOKS: Yes.13

MR. GREEN: Can you tell us, please, let's14

start with the one at the very top, what does that15

show?16

MR. HOOKS: Those are three cars that were17

stored. I asked the gentleman that was working there.18

He stated that those cars were just being stored19

there, being parked there, but they weren't having any20

work done to them. They were over in the far left21

hand corner.22

MR. GREEN: I see. The middle picture,23

what does that show?24

MR. HOOKS: That was a car that was up on25
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a lift having work. What work was being performed on1

it, at that time, I don't know.2

MR. GREEN: The bottom picture?3

MR. HOOKS: Another vehicle with the hood4

up, also was in the process of having work, at the5

time.6

MR. GREEN: Second page, top?7

MR. HOOKS: That's a picture of vehicles.8

As soon as you come down to the garage and make the9

right hand turn, those are the lifts that were right10

there on the right hand side or the left hand side,11

depending on which way you're standing. That also was12

having repairs or waiting to have repairs.13

MR. GREEN: The middle picture, second14

page?15

MR. HOOKS: This is the Asian guy that I16

spoke with who made a statement that he was doing the17

timing chain, changing a timing belt.18

MR. GREEN: Is there a difference between19

a timing chain and a timing belt, sir?20

MR. HOOKS: Yes, it's the same thing, but21

a timing chain is on older vehicles, and the newer22

cars have timing belts.23

MR. GREEN: Second page, bottom picture?24

MR. HOOKS: That's a picture from another25
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angle of the BMW that was up on the lift.1

MR. GREEN: Third page, top picture?2

MR. HOOKS: The top picture is the entry,3

the gate, the lift up gate, roll up door to the4

garage.5

MR. GREEN: Third page, middle picture?6

MR. HOOKS: That's the door that they can7

walk down right beside the garage. That's the door8

that I had to enter from.9

MR. GREEN: Third page, bottom picture?10

MR. HOOKS: A bucket of oil and an oil pan11

used to change oil, and also a lift, a hand lift.12

MR. GREEN: Fourth page, top picture?13

MR. HOOKS: Another vehicle up on a lift14

with the hood up.15

MR. GREEN: Fourth page, bottom picture?16

MR. HOOKS: Same thing, another vehicle on17

a lift.18

MR. GREEN: Do you recall how many lifts19

there were, sir?20

MR. HOOKS: I think it was nine or 10. It21

was no more than 10, because I think it was five on22

the left hand side and three or four on the opposite23

side.24

MR. GREEN: What is the purpose of a lift?25
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MR. HOOKS: To put the vehicle on and lift1

and lift up, so you can stand, stand up, stand2

straight up and work underneath the car without laying3

down.4

MR. GREEN: Is this something that's found5

in a garage, sir?6

MR. HOOKS: Yes.7

MR. GREEN: Did there come a time when you8

had an opportunity to observe work orders?9

MR. HOOKS: Yes, I did.10

MR. GREEN: May I approach?11

CHAIRMAN GRIFFIS: Let's do it. Thank12

you.13

MR. DAMARI: Well, same objection.14

Haven't heard about it or seen it until today. I will15

say it before it's formally introduced just in case I16

forget, but I would like to state my objection for the17

record.18

CHAIRMAN GRIFFIS: So noted. Have you19

reviewed it, Mr. Damari? Mr. Green, what is this?20

MR. GREEN: I am going to have Mr. --21

CHAIRMAN GRIFFIS: Actually, why don't you22

tell me. What is it?23

MR. GREEN: These are work orders and24

charges for work orders to customers at the location25
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in question.1

CHAIRMAN GRIFFIS: Okay. Mr. Damari, is2

that understood?3

MR. DAMARI: I understand that.4

CHAIRMAN GRIFFIS: Okay.5

MR. DAMARI: I have no objection as to the6

-- I wouldn't have had an objection had I known that7

this would be introduced, had I had some notice that8

these documents would be introduced.9

BOARD MEMBER ETHERLY: Well, if I could,10

Mr. Chairman, I mean, it's a minor issue, but an11

important one. Mr. Green, through your examination of12

Mr. Hooks, it will be or it is Mr. Hooks' testimony13

that he obtained these work orders on site at the14

subject property.15

MR. GREEN: That's correct, Mr. Etherly.16

BOARD MEMBER ETHERLY: And my only concern17

is, and this is not taking issue with the veracity of18

your witness or your veracity, Mr. Hooks, but just so19

it's being offered as a document that was prepared on20

site by the appellant?21

MR. GREEN: That's correct.22

MR. DAMARI: And again, I could assert23

objections, very evidentiary objections. I'm not24

going to substantively -- but my problem is I had no25
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way of preparing for this.1

MR. GREEN: May I continue, Mr. Chairman?2

CHAIRMAN GRIFFIS: Actually, I'm delaying3

it a little bit, because you didn't provide copies for4

the entire Board. So if we're going into this, then I5

am making copies, so that they can see it.6

COMMISSIONER MITTEN: Mr. Chairman, just7

perhaps so that we don't have, you know, repeated8

objections on various parts, because we know that we9

are proceeding and there are things that the appellee10

objects to that Mr. Damari wants to put in, and there11

are things that Mr. Damari wants to put in or that Mr.12

Green wants to put in that Mr. Damari objects to and13

so forth, and what I would like to suggest is when we14

conclude today, that anyone who objected to non timely15

filing of some piece of evidence could request from16

the Board either an opportunity to submit an17

additional statement, an opportunity to call an18

additional witness or something to correct any19

prejudice that might be created.20

I think the Chair was correct in wanting21

to proceed today, because we have had numerous delays,22

and so, you know, we can give additional time for the23

record to be open or whatever it is. But all of this24

can be accommodated and we can continue to move25
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forward. So I just don't want to leave the impression1

that if there is a significant prejudice created, that2

we won't seek to remedy it.3

MR. DAMARI: The only problem with that,4

it does frustrate my ability to cross examine. I5

mean, it's one thing to present another witness, but I6

am frustrated, because I'm having to assimilate a7

document and then cross examine immediately. It does8

prejudice me to some extent. Although, I certainly9

appreciate your willingness to provide me with the10

opportunity to present rebuttal evidence.11

CHAIRMAN GRIFFIS: Good.12

BOARD MEMBER ETHERLY: And, Mr. Chair, Ms.13

Mitten had to run on ahead, but, you know, I will just14

definitely say it. I mean, you know, you knew it was15

reasonable to expect what you were going to get hit16

with walking through that door, and I don't think to17

the extent that you look at the evidence that's being18

offered, I don't think it's a surprise to note that19

you would have had some pictures or at least some20

testimony offered to what's going on at the subject21

property.22

So Ms. Mitten's comment, I think, is a23

very good one and I think she is stating what is on24

all of our minds, but just for the record, I mean, I25
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think the prejudice level here is not high enough to1

get most of these objections across the board. If we2

were in a court of law, they would just, you know, as3

far as I'm concerned, they would just be straight4

overruled across the board, because I think, you know,5

you knew what was coming.6

MR. DAMARI: Oh, I strenuously disagree.7

BOARD MEMBER ETHERLY: Well --8

MR. DAMARI: But, you know, I am not going9

to be argumentative, you know.10

BOARD MEMBER ETHERLY: Okay. Thank you,11

Mr. Chair.12

CHAIRMAN GRIFFIS: Thank you. Mr. Green,13

let's continue.14

MR. GREEN: Thank you, Your Honor, Mr.15

Chairman. I'm going to show you what's been marked as16

an exhibit and we have been discussing it.17

Can you tell me what that is, please?18

MR. HOOKS: These are the repair orders.19

MR. GREEN: Repair orders?20

MR. HOOKS: Yes.21

MR. GREEN: And what is the purpose of22

repair order?23

MR. HOOKS: When you bring your vehicle in24

and you state on it what was wrong with it, what you25
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think the problem is. Then, of course, they will take1

the vehicle and analyze that situation and type2

everything on the computer and give you a receipt for3

it with the price.4

MR. GREEN: With the price? And these5

repair orders are from where, sir?6

MR. HOOKS: From 4221 Connecticut Avenue,7

N.W.8

MR. GREEN: And how did you obtain them,9

sir?10

MR. HOOKS: I obtained these actual11

receipts here from Chris Kuri.12

MR. GREEN: Chris Kuri?13

MR. HOOKS: Yes.14

MR. GREEN: Would that be a Christopher15

Kuri, sir?16

CHAIRMAN GRIFFIS: Let's get right to it,17

huh? Ask the question.18

MR. GREEN: Well, I would like the court19

to take note that Mr. Christopher Kuri was listed in20

the appellant's prehearing information report pursuant21

to the Board of Zoning Adjustment's Rules of Practice22

and Procedure 3112.10 as a witness.23

MR. DAMARI: And that's all well and good,24

but I don't think that obligates me to call him.25
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MR. GREEN: Well, I disagree.1

MR. DAMARI: I mean, everyone knows who2

Christopher Kuri is.3

CHAIRMAN GRIFFIS: Yes, I don't4

understand. What are we doing, Mr. Green?5

MR. GREEN: Well, I just want the6

authenticity and the veracity of my witness, which was7

called into question, at one point --8

MR. DAMARI: Oh, no, no, no, I'm not --9

BOARD MEMBER ETHERLY: I mean, the easiest10

way to get past this, Mr. Chairman, notwithstanding11

Mr. Damari's objection, which I think probably if we12

were in a court of law, this might be a very good13

place, but what you're getting at is Mr. Hooks14

obtained these work orders via was it a request made15

directly to --16

MR. GREEN: They were not obtained via17

nomos. I want you to understand that.18

BOARD MEMBER ETHERLY: Understood,19

understood. If I may, Mr. Chairman, did you observe20

these work orders on a desk or on a table at the21

facility?22

MR. HOOKS: No, at the particular time,23

what I did was I asked them what type of work was he24

doing, what type of work was being done to the25
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vehicles downstairs, and really he gave me a very1

short answer. So then I asked him in return well, let2

me have the receipts for each vehicle that is3

downstairs, at that particular time, and he printed4

out everything that had came in that day.5

BOARD MEMBER ETHERLY: And this is the6

printout that you --7

MR. HOOKS: Exactly, yes.8

BOARD MEMBER ETHERLY: Okay. Thank you,9

Mr. Chair.10

CHAIRMAN GRIFFIS: So this is work? Are11

you calling repair orders for the single day that you12

were observing the facility?13

MR. HOOKS: At that particular time, he14

gave me -- he printed out all the receipts that if I15

was there at 2:00, he printed out everything from when16

he opened at 9:00, from 9:00 to 2:00, all the work17

orders that he had from 9:00 until 2:00.18

CHAIRMAN GRIFFIS: I see. And is this19

common practice for you when doing observations at a20

level? I am not saying you're doing it everywhere,21

but at a level of investigation that you often do22

this?23

MR. HOOKS: It depends on the situation.24

CHAIRMAN GRIFFIS: Yes. Have you ever25
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done this before?1

MR. HOOKS: Yes.2

CHAIRMAN GRIFFIS: Okay. Mr. Green?3

MR. GREEN: Yes. Based on your experience4

as an investigator, how would you characterize this5

establishment that you went to, sir?6

MR. HOOKS: As an auto repair dealership.7

MR. GREEN: And how many repair garages8

have you been to during the course of your experience,9

sir, would you say?10

MR. HOOKS: Actually, I can't answer that.11

I mean, too many to list.12

MR. GREEN: All right, sir.13

CHAIRMAN GRIFFIS: Is it over 100?14

MR. HOOKS: Yes.15

MR. GREEN: So in other words, you know a16

repair garage when you see one. Is that not right,17

sir?18

MR. HOOKS: Yes.19

CHAIRMAN GRIFFIS: Interesting question,20

Mr. Green. Next?21

MR. GREEN: During the course of your22

investigation, sir, did you observe any automotive23

sales or any automobiles posted for sale?24

MR. HOOKS: No, I did not.25
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MR. GREEN: During the course of your1

investigation, sir, was there an automotive dealership2

sign at all listed at this facility?3

MR. HOOKS: Yes.4

MR. GREEN: There was? Where, sir?5

MR. HOOKS: It was posted on the back of6

the building. It's, what do you call that, a trailer7

on the back side of the building.8

MR. GREEN: A trailer?9

MR. HOOKS: Yes.10

MR. GREEN: And what was the name of the11

dealership?12

MR. HOOKS: That I don't remember right13

now. I don't know.14

MR. GREEN: Was there a license to be an15

automotive dealer?16

MR. DAMARI: Objection, Your Honor. He17

hasn't established a foundation for that question,18

first of all.19

CHAIRMAN GRIFFIS: It's his witness.20

MR. DAMARI: Yes, but he doesn't work at21

the licensing branch, for example, so there hasn't22

been a foundation to establish that he would know23

whether there is a license.24

COMMISSIONER MITTEN: Well, can't he just25
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say he doesn't know then?1

MR. DAMARI: I'll withdraw my --2

COMMISSIONER MITTEN: I mean, he testified3

that he saw a sign, and now, Mr. Green is just4

following up on it.5

CHAIRMAN GRIFFIS: Yes. Mr. Hooks?6

MR. HOOKS: Could you repeat the question7

again, Mr. Green?8

CHAIRMAN GRIFFIS: Mr. Green?9

MR. GREEN: Well, you stated earlier that10

as an investigator, you get involved in unlicensed11

activities. Does that involve automotive dealers who12

are unlicensed, sir?13

MR. HOOKS: Yes.14

MR. GREEN: And during the course of your15

investigations, you indicated -- rather during the16

course of your testimony, you indicated that you17

observed an automotive dealer in a trailer or18

something?19

MR. HOOKS: I observed a sign.20

MR. GREEN: A sign?21

MR. HOOKS: A sign in the window of a22

trailer.23

MR. GREEN: Of a trailer? Did you do any24

further investigation as to whether or not it was a25
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dealership?1

MR. HOOKS: No, I did not, not for the2

dealership, no.3

MR. GREEN: Did you do any kind of4

investigation relative to the trailer, sir?5

MR. HOOKS: No, I did not.6

MR. GREEN: All right. I don't have any7

other questions.8

CHAIRMAN GRIFFIS: Okay. Mr. Hooks, you9

described this as an auto repair dealership.10

MR. HOOKS: Yes.11

CHAIRMAN GRIFFIS: Why?12

MR. HOOKS: Well, my definition --13

CHAIRMAN GRIFFIS: Outside of the auto14

repair, which we had great testimony on, where did the15

dealership come from?16

MR. DAMARI: That's the sign.17

MR. HOOKS: Well, my definition for18

dealership, I mean, they're doing it for profit.19

CHAIRMAN GRIFFIS: So that's attendant to,20

that has all got to do with the repair operation21

that's going on?22

MR. HOOKS: It's the same thing, yes.23

CHAIRMAN GRIFFIS: So a dealership is24

almost analogous to business to you?25
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MR. HOOKS: Yes, exactly.1

CHAIRMAN GRIFFIS: I am correct in my2

understanding?3

MR. HOOKS: Yes.4

CHAIRMAN GRIFFIS: Okay.5

BOARD MEMBER ETHERLY: Could you speak a6

little more to the sign that you observed, because I7

am a little confused about that?8

MR. HOOKS: The sign for the used car9

dealer?10

BOARD MEMBER ETHERLY: On the trailer at11

the rear of the property. Can you recall, you know,12

if you could describe what you saw to the best of your13

recollection?14

MR. HOOKS: It was a sign. What the name15

of the dealership was, I don't recall, and actually I16

walked back there to the rear of the building with Mr.17

Kuri, with Mr. Chris Kuri, and the statement that he18

made that the dealership is no longer in business19

right now. That was the used car dealership and that20

was the end of it. I didn't see any cars offered for21

sale or anything like that. My issue was again, I was22

there for the auto repair.23

BOARD MEMBER ETHERLY: Okay.24

MR. HOOKS: And we went back after he left25
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there, because he said he was going to get the license1

for this repair shop that was downstairs in the2

garage, which he never produced.3

BOARD MEMBER ETHERLY: But the sign you4

observed, staying away from the statements that you5

heard from Mr. Kuri, the sign that you observed, did6

it say vehicles for sale or, I mean, I am just trying7

to get a sense of what you saw?8

MR. HOOKS: No.9

BOARD MEMBER ETHERLY: But it created some10

type of impression in your mind that there was a11

dealership function there?12

MR. HOOKS: Yes, it was. It had been13

there before, yes, to my knowledge, yes.14

BOARD MEMBER ETHERLY: Okay.15

MR. HOOKS: He stated that it was no16

longer in business.17

BOARD MEMBER ETHERLY: Okay. Thank you,18

Mr. Chair.19

CHAIRMAN GRIFFIS: Any other questions of20

Mr. Hooks?21

COMMISSIONER MITTEN: Mr. Chairman?22

CHAIRMAN GRIFFIS: Yes, Ms. Mitten?23

COMMISSIONER MITTEN: Mr. Hooks, when Mr.24

Green was taking you through the visits that you had25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

323

to the property and you started with the first visit1

in 1999, one of the things that you said, and I just2

want to be clear that I understood what you meant, you3

had said that, at the time of your first visit, the4

motor vehicle repair license was expired.5

Was that something different than their6

Certificate of Occupancy?7

MR. HOOKS: Yes.8

COMMISSIONER MITTEN: What is the motor9

vehicle repair license?10

MR. HOOKS: A motor vehicle repair license11

is what you -- for that particular business, auto12

repair, you have to obtain that after you get an13

Occupancy Certificate, occupancy permit, to operate14

that business from that location.15

COMMISSIONER MITTEN: Okay. And do you do16

compliance investigations for those types of licenses,17

as well as Certificate of Occupancy?18

MR. HOOKS: Yes.19

COMMISSIONER MITTEN: Can you tell the20

Board whether or not an establishment that would be21

functioning as an establishment that would sell22

automobile accessories, including the installation of23

accessories, would be required to have a motor vehicle24

repair license?25
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MR. HOOKS: Could you define accessories1

for me?2

COMMISSIONER MITTEN: I can give you my3

definition of accessories.4

MR. HOOKS: Okay.5

COMMISSIONER MITTEN: It's not defined in6

the ordinance, but things like, you know, lights,7

headlights, mats, maybe mirrors, outside mirrors, the8

kinds of things you go to Trak Auto for, I guess.9

CHAIRMAN GRIFFIS: The blinking lights on10

your license plate. I like those.11

COMMISSIONER MITTEN: Do you happen to12

know whether or not that would require a motor vehicle13

repair license?14

MR. HOOKS: You said selling and to15

install?16

COMMISSIONER MITTEN: And the installation17

of the accessories that you would buy on site.18

MR. HOOKS: New or used parts?19

COMMISSIONER MITTEN: Let's say new.20

MR. HOOKS: Yes.21

COMMISSIONER MITTEN: It would require22

that license?23

MR. HOOKS: Yes.24

COMMISSIONER MITTEN: Okay. And the work25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

325

orders that Mr. Kuri gave you that we have in the1

record now, at least for that day, are the activities2

that are listed on those work orders consistent with3

the activities that you observed being conducted in4

the facility?5

MR. HOOKS: Are you asking me for what I6

observed, do these receipts match what I observed?7

COMMISSIONER MITTEN: Right. I mean, the8

things that are listed are testing the cooling system,9

changing the oil and the filter, you know, doing10

something with the timing, doing something with the11

transmission. Is that generally consistent with what12

you saw going on?13

MR. HOOKS: Some of them, yes. I didn't14

see a receipt in there actually for the timing belt,15

no, but other jobs that I observed, yes.16

COMMISSIONER MITTEN: Okay. I thought17

there was one.18

CHAIRMAN GRIFFIS: There was one. It's E19

on that page 3.20

COMMISSIONER MITTEN: Right, check21

replacing timing belt, something to do with the crank22

seal and --23

CHAIRMAN GRIFFIS: T-belt tension or24

timing belt, check replacing timing belt, timing belt25
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tensioner.1

COMMISSIONER MITTEN: Right.2

MR. HOOKS: But that particular one, I3

asked him about that and I do recall asking him about4

that. He just said that they were checking it. They5

were not doing anything to it, because an actual6

timing job will cost you over $200.7

COMMISSIONER MITTEN: I see. Okay. Okay.8

But in general, not any specific activity maybe, but9

in general, these work orders represent what you10

observed at the property?11

MR. HOOKS: Yes.12

COMMISSIONER MITTEN: Okay.13

CHAIRMAN GRIFFIS: Any other questions14

from the Board? Good. Mr. Damari?15

MR. DAMARI: Yes.16

CHAIRMAN GRIFFIS: Mr. Green?17

MR. GREEN: Yes, may I follow on, please?18

CHAIRMAN GRIFFIS: Actually, why don't you19

redirect after all the cross examination unless it's20

absolutely --21

MR. GREEN: I thought that I might get an22

opportunity since Ms. Mitten opened up certain23

questions and issues.24

CHAIRMAN GRIFFIS: Let's get it all.25
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MR. GREEN: I just wanted to clarify.1

That's all.2

CHAIRMAN GRIFFIS: That's good. No, hold3

your clarification. Let's get it all out there,4

because there may be more.5

MR. DAMARI: I might be able to streamline6

this. I know this is a bit unusual. Mr. Green, are7

you intending on calling Mr. Bello as a witness like8

you indicate on your witness list, because if so, I9

can streamline my cross examination.10

CHAIRMAN GRIFFIS: I would say proceed as11

you would intend with Mr. Hooks.12

MR. DAMARI: As I intend to do with Mr.13

Hooks? Okay. Mr. Hooks, you indicate that back in14

1999, you visited the premises and you saw automobiles15

in various states of repair, brake jobs done, tires16

off, etcetera?17

MR. HOOKS: Yes.18

MR. DAMARI: You saw that four years ago,19

correct?20

MR. HOOKS: Now, yes.21

MR. DAMARI: Did you see? Then you22

testify in May of 2002, approximately a year ago, you23

said you saw a timing chain being changed, brakes24

being changed, oil being changed and antifreeze being25
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changed. Is that correct?1

MR. HOOKS: Yes.2

MR. DAMARI: Does that fairly represent3

the substance of what you saw?4

MR. HOOKS: Yes.5

MR. DAMARI: Did you see any fender or6

body repair?7

MR. HOOKS: Fender or body repair?8

MR. DAMARI: Yes.9

MR. HOOKS: No.10

MR. DAMARI: Any upholstery, anything like11

that?12

MR. HOOKS: No.13

MR. DAMARI: Now, as an investigator,14

would it be fair to say that you need to have some15

familiarity with the legal, the regulations in the16

DCMR?17

MR. HOOKS: What do you mean?18

MR. DAMARI: Well, yes, that was a poor19

question.20

MR. GREEN: Yes, it was.21

CHAIRMAN GRIFFIS: Okay, Mr. Green.22

MR. DAMARI: As an investigator, your job23

is not only to visit premises and observe what's going24

on there. You have to make an assessment as to25
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whether a particular premises' activities are legal or1

not? In other words, you have to know what is2

permitted.3

You have to compare what is being done4

with what the Certificate of Occupancy says, and then5

at least have some familiarity with what is permitted6

within a particular Certificate of Occupancy to7

determine whether what is being done is outside the8

scope of the Certificate of Occupancy?9

CHAIRMAN GRIFFIS: Is that true, Mr.10

Hooks?11

MR. HOOKS: Could you repeat that question12

again?13

MR. GREEN: Your Honor, I'm going to14

object to the form.15

MR. HOOKS: Because it doesn't really16

relate to me.17

MR. GREEN: I would ask that he state it18

in a much cogent and concise way.19

MR. DAMARI: I think the last method was20

cogent.21

CHAIRMAN GRIFFIS: I thought it went22

fairly well. Mr. Damari, I am going to rephrase it23

for you though.24

MR. DAMARI: Fair enough.25
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CHAIRMAN GRIFFIS: And you can object if1

it doesn't work for you. I don't want to ask2

questions that you're not intending. Mr. Hooks, when3

observing a situation such as this, auto repair is4

what your specialty is, do you render a judgment5

whether that is in compliance or not?6

MR. HOOKS: The compliance issue, yes, and7

compliance meaning as far as the licensing issue, not8

if it is a zoning. I don't -- zoning is out of my9

hands.10

CHAIRMAN GRIFFIS: Okay.11

MR. HOOKS: All I do is the licensing12

part.13

CHAIRMAN GRIFFIS: And what establishes14

your rule or test for whether the license is in15

compliance or not? Is it the expiration date on the16

posted license?17

MR. HOOKS: Exactly.18

CHAIRMAN GRIFFIS: Anything else?19

MR. HOOKS: And as far as the occupancy20

permit, if he is doing auto repair, and the occupancy21

permit does not state that he is doing auto repair.22

CHAIRMAN GRIFFIS: How would you know if23

he is doing auto repair or not?24

MR. HOOKS: If I observe auto repair being25
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conducted and the occupancy permit does not state he1

is doing auto repair.2

CHAIRMAN GRIFFIS: And where does your3

understanding of what auto repair is come from?4

MR. HOOKS: Are you asking me what is my5

definition?6

CHAIRMAN GRIFFIS: Yes, where do you get7

your definition or activity that relates to auto8

repair?9

MR. HOOKS: My definition of auto repair10

is what I see each and every day, engine repair,11

engine work being done, tune-ups, brake jobs, exhaust12

jobs, body repair, upholstery, all that falls13

underneath of auto repair, and it requires a motor14

vehicle repair license.15

CHAIRMAN GRIFFIS: Let me understand the16

larger world of the process. You get a complaint from17

somebody and calls DCRA and says there is an auto18

repair shop next to my house. Can you come19

investigate? You go down to make observations. You20

go back to DCRA and what happens?21

MR. HOOKS: Well, first what I do is I go22

there to check and see if they have a business license23

and an occupancy permit.24

CHAIRMAN GRIFFIS: Okay. So you check25
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licenses?1

MR. HOOKS: And then I observe to see what2

type of business is being conducted from that3

location.4

CHAIRMAN GRIFFIS: Okay.5

MR. HOOKS: And once I am there and I6

observe and find out what type of -- I talk to an7

owner or employee and maybe find out what type of8

business is being conducted, and at the same time, if9

they tell me they are doing auto repair and they don't10

have a license for auto repair nor an occupancy permit11

for auto repair, then notice of refractions. I will12

go back to the office and I will check the in-house13

records and then a notice of refraction is written.14

CHAIRMAN GRIFFIS: And are you the one15

that establishes that it's appropriate for a notice of16

infraction to be written?17

MR. HOOKS: Yes, and then it goes to the18

next -- if I write a notice of infraction, it goes to19

my supervisor.20

CHAIRMAN GRIFFIS: I see. So there's a21

further review?22

MR. HOOKS: Yes.23

CHAIRMAN GRIFFIS: Outside of you?24

MR. HOOKS: Yes.25
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CHAIRMAN GRIFFIS: Do you have any notion1

of the difference between an auto repair or auto2

repair dealership and automobile service center?3

MR. HOOKS: Automobile service center and4

auto repair dealership?5

CHAIRMAN GRIFFIS: Yes. Do you know what6

an automobile service center is?7

MR. HOOKS: To my knowledge, a service8

center is minor repairs, not major repairs, not engine9

jobs, oil changes. Actually, I think a service10

center, if I'm correct, is what Ms. Mitten stated,11

doing changing light bulbs, maybe windshield wipers12

and things like that.13

CHAIRMAN GRIFFIS: That answers my14

questions. Mr. Damari, do you have further cross15

examination?16

MR. DAMARI: Yes, it's kind of expanding17

on what you were saying, Your Honor.18

Are you familiar with the definition? Let19

me rephrase that. Are you familiar with the fact that20

the D.C. Municipal Regulations permit minor repair of21

tires, batteries and other auto accessories?22

MR. HOOKS: Am I familiar with that?23

MR. DAMARI: Are you familiar with it,24

that that is the law?25
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MR. HOOKS: I have seen it, yes.1

COMMISSIONER MITTEN: Permit in what2

context, if you could just elaborate, Mr. Damari,3

because your question is too broad, at least, for me4

to understand Mr. Hooks' response.5

CHAIRMAN GRIFFIS: True.6

MR. DAMARI: Well, for example, I would7

have to go into prior testimony, but for example, at a8

gasoline service station, are you familiar with the9

fact that at a gasoline service station, you can10

conduct minor repairs of tires, batteries or other11

auto accessories?12

MR. BROWN: Objection.13

MR. HOOKS: But we're not talking about a14

gasoline station.15

MR. GREEN: I'm going to object to that,16

Your Honor.17

MR. BROWN: Well, there has been no claim18

that this is a gasoline service station here at this19

location, so the question is irrelevant.20

MR. DAMARI: Well, Mr. Bello testified at21

the last hearing that the kind of --22

COMMISSIONER MITTEN: This is de novo and23

if you are objecting to Mr. Hooks talking about what a24

mechanic said on site, for you to talk about what Mr.25
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Bello said in another hearing, I think, would be1

equally objectionable.2

MR. DAMARI: I'm just giving a proffer as3

to what the relevancy is. He is saying it's4

irrelevant, and I'm saying that Mr. Bello testified at5

a prior hearing, and I know this is not affirmative.6

I'm just telling you why I'm asking the question.7

CHAIRMAN GRIFFIS: Pretty frank getting8

us, anyway, I mean.9

MR. GREEN: Mr. Chairman, we're going to10

strenuously object.11

CHAIRMAN GRIFFIS: Okay.12

MR. GREEN: I would ask that he --13

MR. DAMARI: I guess I won't be able to14

give the proffer then. I mean, I --15

MR. GREEN: Why don't you just rephrase16

the question? I would ask the court to direct him to17

rephrase his question.18

CHAIRMAN GRIFFIS: An interesting idea.19

Mr. Damari, what Ms. Mitten, I think, was going to is20

if you can get us to where this is leading, it would21

be important and perhaps rephrasing is, in fact, what22

you need to do. In fact, I think she was even being23

more direct. If you went to the testimony at hand on24

this specific site, it may be very fruitful or could25
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lead to be.1

MR. DAMARI: Well, it wouldn't be fair for2

me to present him with the prior testimony of someone3

else.4

CHAIRMAN GRIFFIS: But that's where I5

think you should not be going anyway. Cross examine6

his testimony and talk about the site that he7

observed. I don't think your question is outside, but8

you need to phrase it, so it relates directly to what9

we're dealing with today.10

For instance, the first criticism I would11

have is your general question is is it allowable to12

change tires? Well, Ms. Mitten jumped on that very13

aptly, because in a residential zone it isn't, so, I14

mean, just the generality of your question. So it15

appears --16

MR. DAMARI: Well, you are certainly17

correct with that. That is certainly correct. I18

mean, I would rephrase the question, but it may be --19

let me ask you this, Mr. Hooks.20

At any point, did you conduct an21

investigation of, shall we say, the history of the22

Certificates of Occupancy being issued to this23

premises?24

MR. HOOKS: No, I did not.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

337

MR. DAMARI: No, you did not? So you are1

familiar though, I take it, with the Certificate of2

Occupancy at issue in this case? I mean, I can get3

you the number. It's Certificate of Occupancy 181657.4

MR. GREEN: Why don't you show it to him?5

MR. DAMARI: It's 1F. It's your exhibit.6

CHAIRMAN GRIFFIS: Dated August 12, 1998?7

MR. DAMARI: Correct, correct.8

MR. HOOKS: Yes.9

MR. DAMARI: Now, is it your understanding10

that in a C-2 Zone, generally, installation of certain11

auto accessories is permitted?12

MR. HOOKS: I don't --13

MR. GREEN: Objection, objection.14

MR. DAMARI: I am giving --15

CHAIRMAN GRIFFIS: What is the objection,16

Mr. Green?17

MR. GREEN: Well, he is making reference18

to a C-2 Zone.19

CHAIRMAN GRIFFIS: Okay.20

MR. GREEN: I thought we were in something21

else.22

MR. DAMARI: Well --23

CHAIRMAN GRIFFIS: So your objection is24

relevancy? We're outside or we're in a different25
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zone?1

MR. GREEN: It's way outside the scope of2

what I --3

MR. DAMARI: Well, I can get to it in a4

second.5

CHAIRMAN GRIFFIS: That's helpful.6

MR. DAMARI: I mean, let me rephrase it.7

Do you have an understanding as to whether the C-3-A8

Zone, the installation of automobile accessories is9

permitted?10

MR. HOOKS: Do I have knowledge, you said?11

MR. DAMARI: Do you have an understanding12

one way or the other?13

MR. HOOKS: I have an understanding of it,14

yes, I do.15

MR. DAMARI: And what is that16

understanding?17

MR. HOOKS: I would -- actually, that is a18

zone issue. I can't answer that. I have an19

understanding. I have seen it, but that's not -- I20

don't work in zoning, so I don't know if I can give21

you a correct answer or an incorrect answer.22

MR. DAMARI: Okay. Now, you testified23

before that your understanding of an automobile24

service center permits, I think you said, that it was25
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your understanding from someone else that it permits1

minor repairs?2

CHAIRMAN GRIFFIS: Are you talking about3

the question that I asked about the automotive4

service?5

MR. DAMARI: Yes, yes.6

CHAIRMAN GRIFFIS: He didn't use the word7

repairs. He said it was more limited in the work that8

was going on, and something about what --9

MR. GREEN: As a matter of fact, Your10

Honor, he was more specific. He said like changing a11

light bulb.12

CHAIRMAN GRIFFIS: Right.13

MR. GREEN: Windshield wipers, you know,14

and he even quoted Board Member Mitten.15

COMMISSIONER MITTEN: Let's have Mr.16

Hooks --17

CHAIRMAN GRIFFIS: Yes.18

COMMISSIONER MITTEN: -- speak for himself19

when he is able to.20

MR. DAMARI: Would you have any21

understanding as to what is permitted at an automobile22

service center? Well, let me rephrase that.23

Would you have any understanding as to24

whether any repairs are permitted at an automobile25
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service center?1

MR. HOOKS: From what I was told and what2

I read, no major auto repairs are to be done3

underneath an automobile service center.4

MR. DAMARI: Okay. So with that, would it5

be correct to say that minor repairs are permitted an6

automobile service center?7

MR. GREEN: Mr. Chairman, I'm going to8

object, and the reason I'm going to object again, to9

quote Board Member Etherly, not to be picky, I believe10

that an automotive service center is not one of the11

defined terms as the Board of Zoning Adjustment would12

have in terms of what we are dealing with.13

CHAIRMAN GRIFFIS: Okay.14

MR. DAMARI: With that --15

CHAIRMAN GRIFFIS: An automotive service16

center is defined.17

MR. GREEN: And based on that, I believe18

any questions to this witness regarding that is19

improper.20

MR. DAMARI: Well --21

MR. GREEN: It's a statement.22

CHAIRMAN GRIFFIS: Because it's not a23

defined term in DCMR level?24

MR. GREEN: It's not a defined term of the25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

341

Board of Zoning Adjustment. It is not.1

CHAIRMAN GRIFFIS: Well, I disagree.2

MR. DAMARI: At the last hearing, Mr.3

Green testified, not testified, he stated that he was4

not contesting the validity of this C of O. Their5

contention was that the use was going outside the6

scope, but we have to know what the scope is in order7

to get a sense of whether we're outside the scope.8

MR. GREEN: I submit that this is the9

wrong witness for that purpose, Your Honor.10

CHAIRMAN GRIFFIS: Well, that's what we're11

going to explore. I mean, I don't think the question12

is outside, and I absolutely agree with Mr. Damari.13

We need to understand what the scope is before we14

understand what's outside the scope. The other piece15

is on your own submissions, if I am getting these all16

correctly, 1D is a Certificate of Occupancy, and that17

is where I got the phraseology of automobile service18

center. It's a Certificate of Occupancy.19

There was testimony. Mr. Hooks said he20

may not have investigated the history of the21

Certificate of Occupancy, but he talked about the22

repair. You know, this isn't going to be monumental.23

And, Mr. Hooks, you are absolutely free to say you24

don't know of a question of cross examination, and25
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that may be more pertinent, but let's continue quickly1

exploring the situation, Mr. Damari, and then we can2

move on.3

MR. DAMARI: Sure. I was just going to4

ask. I think I am stating your immediately prior5

testimony correctly when you say that your6

understanding is that major auto repairs are not7

permitted at an automobile service center. Is that8

correct?9

MR. HOOKS: Yes.10

MR. GREEN: Objection. Asked and11

answered.12

CHAIRMAN GRIFFIS: Yes.13

MR. DAMARI: I am trying to --14

CHAIRMAN GRIFFIS: Yes, we're going to15

keep going.16

MR. GREEN: It's been asked and answered,17

Your Honor, for the record.18

CHAIRMAN GRIFFIS: I know, and I have19

heard it three times. Let's go.20

MR. DAMARI: With that, I will ask the21

question again. Hopefully, I won't get an objection.22

Would it then be on your understanding23

that minor auto repairs are permitted at an automobile24

service center?25
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MR. HOOKS: You say to my understanding1

that minor auto repairs are permitted?2

MR. DAMARI: Yes.3

MR. HOOKS: No.4

MR. DAMARI: You're saying that it's not?5

MR. HOOKS: To my understanding.6

MR. DAMARI: That no repairs are -- so you7

are saying --8

MR. GREEN: Objection.9

MR. HOOKS: If you define the word repair.10

MR. GREEN: Objection, objection. The11

question has been asked and it's been answered12

repeatedly, and I think that Mr. Hooks has spoken with13

a high degree of preciseness, particularity, and I14

think if you go back and forth until you get the right15

answer --16

CHAIRMAN GRIFFIS: Okay.17

MR. DAMARI: No, no.18

CHAIRMAN GRIFFIS: It's the issue that's19

lost here.20

MR. DAMARI: I asked the question.21

CHAIRMAN GRIFFIS: Mr. Damari is trying to22

investigate. Mr. Hooks, what you are answering is23

that under automobile service center, major repairs,24

Mr. Damari is trying to get you to see whether minor25
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fits there. The next question should be what is the1

difference.2

MR. DAMARI: That would have been my next3

question.4

CHAIRMAN GRIFFIS: Indeed.5

MR. GREEN: But he didn't ask it. Your6

Honor did.7

CHAIRMAN GRIFFIS: Oh, yes, but see, I'm8

allowed to ask anything I want.9

MR. GREEN: Sure.10

CHAIRMAN GRIFFIS: Let's go right to it.11

You set up that parameter, Mr. Hooks, of saying no12

major repairs. Is there a difference in your mind?13

Can you define what a minor repair is? Are they14

allowable in an automobile service center?15

MR. HOOKS: In my mind?16

CHAIRMAN GRIFFIS: Yes.17

MR. HOOKS: My own definition?18

CHAIRMAN GRIFFIS: That's fine.19

MR. HOOKS: My definition of a minor20

repair is like Ms. Mitten stated, changing a light21

bulb, windshield wipers, brake lights, things like22

that.23

CHAIRMAN GRIFFIS: Okay.24

MR. HOOKS: Versus a major repair is,25
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again, engine repairs, brake jobs, transmission jobs.1

CHAIRMAN GRIFFIS: Okay. And the minor2

fit into what your notion is of what an automobile3

service center is, and the major fit into what you4

have classified or defined for this specific site as5

auto repair dealerships was your phraseology?6

MR. HOOKS: Right.7

CHAIRMAN GRIFFIS: Okay. Mr. Damari?8

MR. DAMARI: You said your understanding9

is more consistent with what Ms. Mitten stated. What10

is that understanding derived from, meaning how did11

you get that understanding? For example, was it12

through speaking to someone else? Was it through13

reviewing regulations?14

MR. HOOKS: Just from me doing this every15

single day. That's where I got it from.16

CHAIRMAN GRIFFIS: So your experience in17

procedure?18

MR. HOOKS: Yes.19

CHAIRMAN GRIFFIS: In your capacity at20

DCRA?21

MR. HOOKS: Yes, and I have to go back.22

You know, if I do cite a business, I have to go back23

to my supervisor and if it's wrong, then it will be24

corrected right then and there.25
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CHAIRMAN GRIFFIS: Okay.1

MR. DAMARI: I have no further questions.2

CHAIRMAN GRIFFIS: Mr. Brown?3

BOARD MEMBER ZAIDAIN: Actually, I had a4

question.5

CHAIRMAN GRIFFIS: Oh, yes, Mr. Zaidain?6

BOARD MEMBER ZAIDAIN: Just to summarize7

what we just heard. So you go to the site. You see8

what's going on. You make a judgment call. You don't9

make a judgment call there. You observe. You go10

back. You tell your supervisor what you observed, and11

then that's when the judgment call is made on whether12

or not it's a violation or not?13

MR. HOOKS: No.14

BOARD MEMBER ZAIDAIN: No?15

MR. HOOKS: No, what I do is I go to the--16

I receive a complaint.17

BOARD MEMBER ZAIDAIN: Right.18

MR. HOOKS: And I visit the location. I19

observe what's going on. I interview someone if20

someone is there to interview.21

BOARD MEMBER ZAIDAIN: Right.22

MR. HOOKS: And while observing and in the23

midst of that, I check and if I observe auto repair, I24

check and see if they have a license and an occupancy25
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permit to conduct auto repairs.1

BOARD MEMBER ZAIDAIN: Yes.2

MR. HOOKS: Which if there is no license3

posted, no occupancy permit posted, then I will come4

back to the building, to the agency and then check in-5

house. If nothing is in in-house records, then I will6

write a notice of refraction, and once I write that, I7

forward it to my supervisor. Then the supervisor8

forwards it to the Office of Adjudication.9

BOARD MEMBER ZAIDAIN: Okay. Okay.10

Anything else, Mr. Brown?11

MR. BROWN: Just quickly, Mr. Hooks. You12

first went sometime in January of 1999, I believe, or13

sometime in 1999?14

MR. HOOKS: Sometime in 1999.15

MR. BROWN: And then you went again in16

January of 2002 and May of 2002 to the site and17

inspected it?18

MR. HOOKS: Yes.19

MR. BROWN: During that period, those20

three visits, did the activity remain substantially21

the same and, in fact --22

MR. HOOKS: From what I observed, yes.23

MR. BROWN: Okay. And so during all three24

visits, you saw repair garage activities?25
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MR. DAMARI: Well --1

MR. HOOKS: Yes.2

MR. DAMARI: I'm going to object. I don't3

think he has been qualified to define what a repair4

garage is.5

CHAIRMAN GRIFFIS: Okay.6

MR. BROWN: Can I read him the --7

MR. GREEN: Well --8

MR. DAMARI: We're going to go back to9

that definition.10

MR. GREEN: Read the thing.11

COMMISSIONER MITTEN: Can I just say in12

the course of Mr. Hooks' job, he routinely has to make13

judgments of this kind, and he has shared his14

observations and his judgments with us, and ultimately15

we will decide. Okay? So we don't need to go through16

that.17

MR. GREEN: All right.18

MR. DAMARI: Okay.19

MR. BROWN: Looking at the photographs20

that have been entered before, and you have gone21

through them one by one, those photographs are22

indicative of repair garage work, correct?23

MR. HOOKS: Yes, yes.24

MR. BROWN: They are not indicative of25
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some lesser degree of work?1

MR. DAMARI: Objection, same objection.2

He is calling for a legal conclusion. Repair garage3

is a defined term.4

MR. BROWN: But that's the same5

distinction he was trying to make, and I'm trying to,6

through the pictures that have been introduced, to7

draw the distinction whether we're able to --8

CHAIRMAN GRIFFIS: Right.9

MR. DAMARI: The pictures, which you have10

to understand, will speak for themselves.11

CHAIRMAN GRIFFIS: I understand where12

you're going.13

BOARD MEMBER ZAIDAIN: Just to clarify14

from now on, why don't we maybe just ask him a15

question about repair, why don't you start by saying16

in your opinion was it a repair garage? That will17

save the objections a little bit.18

CHAIRMAN GRIFFIS: Well, but here's the19

situation, Mr. Brown. I understand where you are, Mr.20

Damari. I completely understand your objection with21

that question as it was phrased. But, Mr. Brown,22

aren't you asking first whether these pictures depict23

what he observed, which he actually has answered24

already?25
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MR. DAMARI: Well, I think we have already1

done that.2

CHAIRMAN GRIFFIS: And the fact of the3

matter is do these pictures depict the activity as4

described as repair to these automobiles? I mean,5

that's where you're getting right?6

MR. DAMARI: That's exactly the7

distinction. Yes, I mean, there would be nothing8

wrong with asking him.9

MR. BROWN: But I think there's a10

difference, because under what Mr. Damari is trying to11

say, that there's a repair element, a baby repair.12

CHAIRMAN GRIFFIS: Right.13

MR. BROWN: And we're talking about adult14

repair.15

MR. DAMARI: And I am asking --16

BOARD MEMBER ETHERLY: Here's a way to cut17

to the chase, because I think Ms. Mitten and I are18

both on the same page here. We have laid out this19

distinction of major versus minor. Based on Mr.20

Hooks' experience, he has developed some expertise in21

this area.22

Based on the testimony that Mr. Hooks' has23

given, based on the pictures that you have observed24

here, would you be able to characterize the work that25
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you saw on site during your visits as being major or1

minor?2

MR. HOOKS: Major.3

BOARD MEMBER ETHERLY: Thank you.4

MR. BROWN: Thank you. And similarly, you5

have gone through the list of items here, test cooling6

system for overheating, top off fluids, summer checks,7

check odometer, oil filter lube, checked failed D.C.8

inspection, check transmission service, change9

transmission kit and fluids, oil filter, top off10

fluids, inspection, check oil lights, summer checkup11

special, check replacing timing belt, timing belt12

tensioner, check straight and left headlight assembly13

and oil filter lube and inspection.14

Would you consider those all under the15

minor or major definition that we have adopted for16

discussion as major?17

MR. HOOKS: Major.18

MR. BROWN: That's all.19

MR. DAMARI: Could I have a couple more20

questions based upon that most recent one? I don't21

know if that's --22

CHAIRMAN GRIFFIS: Let's follow through23

all the cross examination first.24

MR. DAMARI: Sure.25
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CHAIRMAN GRIFFIS: And then if there's new1

testimony that was elicited, you can recross, and then2

we're having reredirect after the recross of the3

direct. Yes, Mr. Brown?4

MR. BROWN: I'm sorry. I'm done.5

CHAIRMAN GRIFFIS: Are you?6

MR. BARDIN: Mr. Chairman?7

CHAIRMAN GRIFFIS: Yes?8

MR. BARDIN: Mr. Hooks, thank you for9

coming today. I just want to clarify a couple of10

points that you went over. I want to make sure I11

understand them and the record understands them.12

I think you definitely said you work as an13

inspector. You check for business licenses for auto14

repair and other things.15

MR. HOOKS: Yes.16

MR. BARDIN: And I think you also said you17

check for compliance with the Certificate of Occupancy18

or the existence of a Certificate of Occupancy?19

MR. HOOKS: For the license and the20

Certificate of Occupancy.21

MR. BARDIN: And the certificate?22

MR. HOOKS: Yes.23

MR. BARDIN: But you said you don't check24

for zoning compliance?25
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MR. HOOKS: No, I do not.1

MR. BARDIN: Okay. So some of us think of2

Certificate of Occupancy as relating to zoning,3

because there are provisions in the Zoning Regulations4

about Certificates of Occupancy. You do check5

Certificate of Occupancy?6

MR. HOOKS: Not the zoning issue. I check7

to see if the business has a certificate, but as far8

as the zoning issues, there's nothing I can do. I9

don't have anything to say about zoning.10

MR. BARDIN: When you say zoning, what is11

the example of what you mean by a zoning issue that12

you don't deal with?13

MR. HOOKS: For example, this particular14

case here, they're stating that they are operating in,15

for example, a C-1 category, which they are not16

supposed to be.17

MR. BARDIN: Okay. So you don't go into18

the zoning district. I got you. Now, is there a19

business license category for automobile repair?20

MR. HOOKS: Yes.21

MR. BARDIN: Okay.22

MR. HOOKS: Yes.23

MR. BARDIN: Is there a business license24

category for automobile service centers?25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

354

MR. HOOKS: I haven't -- what I have seen1

is automobile service centers falls underneath of gas2

stations, from what I have seen.3

MR. BARDIN: Thank you. Now, on your4

visits to this particular site, 4221 Connecticut5

Avenue, did you visit a total of three times or did6

you visit more than three times?7

MR. HOOKS: More than three times.8

MR. BARDIN: So you described three visits9

in considerable testimony.10

MR. HOOKS: Yes.11

MR. BARDIN: Were the other visits before12

those three or after those three or in between or all13

of the above?14

MR. HOOKS: All of the above.15

MR. BARDIN: And did you see anything in16

any of your other visits, which was inconsistent with17

the testimony you gave today?18

MR. HOOKS: No, all conditions have19

remained the same.20

MR. BARDIN: Thank you very much, Mr.21

Hooks. I appreciate you coming. No further22

questions.23

CHAIRMAN GRIFFIS: Thank you, Mr. Bardin.24

Mr. Damari, you have --25
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MR. DAMARI: Yes, I just have a few1

actually.2

MR. GREEN: Mr. Chairman?3

CHAIRMAN GRIFFIS: You want to redirect4

before he recrossed, Mr. Green? Let's do this.5

MR. DAMARI: Whatever the proper procedure6

is.7

MR. GREEN: Let him go, Your Honor. I8

mean, you know, I can come in last. That's okay.9

CHAIRMAN GRIFFIS: Well, I'm giving you10

cleanup. I don't know why you think it's --11

MR. GREEN: Okay.12

CHAIRMAN GRIFFIS: I think we ought to13

elicit all the first and then have your redirect, and14

that way we don't have to redirect twice. Mr. Damari?15

MR. DAMARI: Mr. Hooks, you stated just a16

couple of seconds ago that your understanding of an17

auto service center is that it is similar, I think,18

you said to a gas station? Can you describe what you19

mean by that?20

MR. HOOKS: I can rephrase it for you.21

MR. DAMARI: Okay.22

MR. HOOKS: To my knowledge, service23

centers are -- yes, automobile service center are24

conducted at gas stations. That is a garage at 422125
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Connecticut Avenue, an underground garage.1

CHAIRMAN GRIFFIS: The question went to2

licensing, and had you seen a license for an auto3

service center?4

MR. HOOKS: No, I have not.5

CHAIRMAN GRIFFIS: Okay.6

MR. HOOKS: It falls underneath of the7

same, under category 613 for automobile repair. But8

on the actual license and the Certificate of Occupancy9

permit, they have to state on there what work is going10

to be performed.11

CHAIRMAN GRIFFIS: Right.12

MR. DAMARI: So your answer dealt strictly13

with licensing? I want to make sure I understand you14

correctly. When you said, and I know I'm repeating,15

but I want to make sure I understand, when you said16

that an automobile service center is similar to a gas17

station, you're talking for a licensing perspective?18

MR. HOOKS: I didn't say similar to a gas19

station.20

MR. DAMARI: Oh, so what did you say? I'm21

still a little bit unclear.22

MR. BARDIN: Mr. Chairman, I asked the23

question. The question was about licensing and24

whether there were licenses issued for automobile25
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service centers, and that was the question that he1

answered.2

CHAIRMAN GRIFFIS: Right, and Mr. Hooks3

answered that he wasn't aware of it, but had seen4

licensing attendant to a gas station that was --5

MR. HOOKS: Even if minor repairs, you6

still have to get a motor vehicle repair license.7

CHAIRMAN GRIFFIS: Right.8

MR. HOOKS: So all of it falls underneath9

of the same category, but again, the Certificate of10

Occupancy permit states on there what you actually are11

doing.12

CHAIRMAN GRIFFIS: Okay. Don't go beyond13

the question though, because that's confusing. Mr.14

Damari, is that clear? Do you have an additional15

question?16

MR. DAMARI: I just want to make sure. I17

still don't quite understand it, but give me a second.18

So you are unaware of any license for an19

automobile service center, correct?20

MR. HOOKS: No, I'm not.21

MR. GREEN: Objection, asked and answered.22

CHAIRMAN GRIFFIS: He's just trying to get23

clarification.24

MR. DAMARI: I'm trying to get --25
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CHAIRMAN GRIFFIS: Mr. Damari, let me take1

care of it.2

MR. DAMARI: Thank you.3

CHAIRMAN GRIFFIS: Mr. Hooks, is that4

clear? Just state it again very quickly, Mr. Damari,5

last time.6

MR. DAMARI: So you are unaware of any7

license that goes with an automobile service center?8

There is no such thing as an automobile service center9

license?10

MR. HOOKS: It's an automobile repair11

license, category 613. That's all.12

MR. DAMARI: Okay.13

MR. HOOKS: That's to conduct any14

automobile repairs.15

MR. DAMARI: Okay. So the fact that a16

business has an automobile repair license does not17

necessarily mean they are conducting major repairs, if18

I understand your prior testimony correctly?19

MR. HOOKS: Again, that goes back to your20

occupancy permit, what you put down on your permit,21

and also the area that you are in, the zone that you22

are in.23

CHAIRMAN GRIFFIS: Okay.24

MR. DAMARI: So I have one more question.25
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You don't have an understanding, do you, of what1

repairs, if any, are permitted at an automobile2

service center?3

MR. HOOKS: Could you repeat that again?4

MR. DAMARI: You testified before that --5

excuse me. You testified before that your6

understanding was that -- actually, I am misstating7

what you said. You testified before that your8

understanding is that at an automobile service center,9

you can conduct minor repairs, such as what Ms. Mitten10

stated?11

MR. HOOKS: Yes, yes.12

MR. DAMARI: Okay. Now, turning to the13

pictures, I am noticing that --14

CHAIRMAN GRIFFIS: Wait, that's not new.15

That was part of the testimony for cross.16

MR. DAMARI: Well, my --17

CHAIRMAN GRIFFIS: I just allowed you to18

recross on the new testimony.19

MR. DAMARI: Well, I object to these20

pictures anyway.21

CHAIRMAN GRIFFIS: That's true. Okay.22

Where are we with cross examination?23

MR. DAMARI: Oh, I do have one other24

question related to specifically what Mr. Brown asked.25
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CHAIRMAN GRIFFIS: Okay. Which was?1

MR. DAMARI: Now, you testified that every2

single item on this manifest of --3

CHAIRMAN GRIFFIS: Was major repair.4

MR. DAMARI: Was major repair.5

CHAIRMAN GRIFFIS: Okay.6

MR. DAMARI: Is it your testimony that,7

for example, checking a speedometer and an odometer,8

I'm looking at the second page, is it your testimony9

that that's major repair?10

MR. HOOKS: Yes.11

MR. DAMARI: And --12

COMMISSIONER MITTEN: Can I just ask you13

not to do this, because Mr. Hooks has made his14

statements about his opinion, and as I said before, we15

will determine whether or not what is going on at that16

facility is major or minor instead of taking him17

through each one of these. Please, don't.18

MR. DAMARI: Okay. Well, I would state19

for the record that's precisely what -- I won't, but I20

will state for the record that is precisely what Mr.21

Brown meant, but I have no further questions.22

CHAIRMAN GRIFFIS: Right.23

COMMISSIONER MITTEN: And I think I said24

the same thing, at that point.25
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MR. DAMARI: Okay.1

CHAIRMAN GRIFFIS: And we were about to2

cut Mr. Brown off, but he was already three quarters3

way through. But again, I think what Ms. Mitten is4

saying is very well-stated, and I won't say it as5

eloquently, but one needs to rely on the intelligence6

of the Board also in deciphering all of the7

information and how it's presented, what it actually8

is. All right.9

So, Mr. Green, I think we're still with10

you. Sir, you may redirect your witness.11

MR. GREEN: Yes, I'll keep it very short.12

CHAIRMAN GRIFFIS: Indeed.13

14

15

16

17

18

19

20

21

22

23

24

25
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E-V-E-N-I-N-G S-E-S-S-I-O-N1

(6:00 p.m.)2

MR. GREEN: You heard counsel's reference3

to a speedometer repair. What is involved in that,4

Mr. Hooks?5

CHAIRMAN GRIFFIS: I'm not sure you6

understood what Ms. Mitten said. Are you going to7

dissect whether that's major or minor repair?8

MR. DAMARI: And that's not even what I9

asked.10

MR. GREEN: Well, since we have the11

individual who knows a little bit more about vehicles12

than we do, I thought it would be appropriate to have13

him educate us in terms of major and minor repairs.14

CHAIRMAN GRIFFIS: Right. If it wasn't15

already late in the evening, I would love to sit back16

and get educated on car repair.17

MR. DAMARI: I'm in the office, and maybe18

after hours.19

CHAIRMAN GRIFFIS: However, again, Mr.20

Green, what Ms. Mitten is saying is rely on our good21

ability to deliberate on this, and let me say I don't22

think it's --23

MR. GREEN: Based on that, Mr. Chairman --24

CHAIRMAN GRIFFIS: Or you could talk and I25
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won't.1

MR. GREEN: Yes, sorry. Well, based on2

that, Mr. Chairman, I simply was going to move3

admission of all exhibits that have not been admitted,4

at this time, and I have no further questions of Mr.5

Hooks.6

CHAIRMAN GRIFFIS: Move admissions? I7

don't understand.8

MR. GREEN: Well, I offered certain9

exhibits for the Board's observations and review and10

so on, and I am now moving their admission into11

evidence.12

CHAIRMAN GRIFFIS: Oh, admission, okay.13

Just bring them in. What else is there?14

MR. DAMARI: If we're going through the15

formality, I would formally object to the admission.16

CHAIRMAN GRIFFIS: Indeed.17

MR. DAMARI: Since I had no knowledge of18

it.19

CHAIRMAN GRIFFIS: What else is20

anticipated?21

BOARD MEMBER ETHERLY: So you are just22

including? You're referencing the photographs that23

were introduced?24

MR. GREEN: I'm referencing the25
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photographs.1

BOARD MEMBER ETHERLY: The work invoices?2

MR. GREEN: The invoices and anything else3

that I offered as an exhibit.4

CHAIRMAN GRIFFIS: That you have already5

put in.6

MR. GREEN: All that is absolutely right.7

CHAIRMAN GRIFFIS: Oh, okay.8

MR. GREEN: Yes, Your Honor.9

CHAIRMAN GRIFFIS: Well, you know, there10

it is. Our procedure is basically if we have it in11

here, it's in or we'll let you know that it doesn't12

come in. Okay.13

MR. BROWN: Can I interject, Mr. Chairman?14

It's 6:05.15

CHAIRMAN GRIFFIS: It sure is.16

MR. BROWN: And if we could take stock of17

where we are.18

CHAIRMAN GRIFFIS: Yes.19

MR. BROWN: And maybe come up with a game20

plan, because we have got a lot of people here and,21

quite frankly, I need to be somewhere else before22

long, as I suspect other people do, and try to --23

COMMISSIONER MITTEN: I'm glad Mr. Brown24

said that, because, Mr. Chairman, I am going to have25
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to leave you and Mr. Zaidain and Mr. Etherly to wrap1

this up, because I need to be somewhere.2

BOARD MEMBER ETHERLY: Can I object to3

that?4

CHAIRMAN GRIFFIS: Yes.5

BOARD MEMBER ETHERLY: I object to Ms.6

Mitten.7

CHAIRMAN GRIFFIS: Yes, I object.8

BOARD MEMBER ZAIDAIN: Objection.9

BOARD MEMBER ETHERLY: As a matter of10

fact, I vehemently object.11

COMMISSIONER MITTEN: See, whoever gets12

out of here first leaves the other three to do the13

form.14

CHAIRMAN GRIFFIS: Okay.15

COMMISSIONER MITTEN: Excuse me.16

CHAIRMAN GRIFFIS: Let's focus a little17

bit and figure out where we are and when next we're18

going to meet to finalize this. Mr. Green, where are19

you in the presentation of your case?20

MR. GREEN: Well, Mr. Chairman, members of21

the Board, I have one other person and we're checking22

on him now.23

CHAIRMAN GRIFFIS: One other witness?24

MR. GREEN: Yes.25
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CHAIRMAN GRIFFIS: Okay. Mr. Brown, what1

is your time this evening? This is my anticipation.2

Actually, we'll lose a quorum at 6:30, so we have got3

25 minutes.4

MR. BROWN: And I know Karen Perry from5

the ANC, and also she has been at the Tenant's6

Association, is eager to testify. I am not going to7

be able to get to my witness tonight in 25 minutes.8

In the hierarchy of priorities, I suspect it may be9

more important for Mr. Green's witness or Ms. Perry10

than mine.11

CHAIRMAN GRIFFIS: Mr. Green, you're12

calling your witness?13

MR. GREEN: We have a mechanical problem,14

Mr. Chairman. The mechanical problem is this. Deputy15

general counsel went around and tried to get the16

witness out of the room and, unfortunately, the door17

was locked.18

BOARD MEMBER ETHERLY: He's watching on19

television, I suspect.20

CHAIRMAN GRIFFIS: Oh, your last witness21

is Mr. Bello?22

MR. GREEN: Yes.23

MR. DAMARI: I will say that I probably24

will have a fair amount of cross examination of Mr.25
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Bello just to --1

CHAIRMAN GRIFFIS: Mr. Green, why don't2

you summarize what you intend that Mr. Bello will be3

informing the Board if he was called as a witness?4

MR. GREEN: Mr. Bello is going to talk5

about the Certificates of Occupancy and he is going to6

talk about the zones where the appellant is located.7

He is going to talk about his role with regard to the8

Certificates of Occupancy. He is going to interpret9

any questions that might arise regarding the10

application process. That's what he is going to talk11

about. He is going to explain it. He can do that.12

Now, maybe today is not the day because of13

the time constraints. I mean, you know, we can14

certainly have him available at another date that the15

Board might consider appropriate, but, you know, as16

far as today is concerned, if the Board in its17

discretion wishes to take witnesses out of order or do18

other administrative things, we don't have any19

objection.20

CHAIRMAN GRIFFIS: Okay. I'm just a21

little bit confused.22

MR. BARDIN: Mr. Chairman, we will be23

prepared if it suits the Board to present Commissioner24

Perry.25
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CHAIRMAN GRIFFIS: Right.1

MR. BARDIN: Now out of order.2

CHAIRMAN GRIFFIS: I am going to take two3

minutes, and then I think that's what we're going to4

do, because I am a little confused of in what capacity5

Mr. Bello is being called as a witness, and I think6

I'm going to need some clarification on that.7

MR. GREEN: Let me say this, Mr. Chairman.8

CHAIRMAN GRIFFIS: Yes?9

MR. GREEN: Mr. Bello, at the time --10

CHAIRMAN GRIFFIS: Thank you very much,11

Mr. Hooks. We appreciate your activity.12

MR. GREEN: Mr. Bello, at the time, served13

in the capacity of acting zoning administrator at the14

Department of Consumer and Regulatory Affairs.15

CHAIRMAN GRIFFIS: I understand that.16

MR. GREEN: Also a zoning technician in17

the Department of Consumer and Regulatory Affairs, and18

it was the position of the agency that he was the19

proper person to explain those things.20

CHAIRMAN GRIFFIS: But he is no longer in21

that capacity. Is that correct?22

MR. GREEN: That's absolutely correct, but23

at the time that these applications and permit and24

Certificate of Occupancy were issued, he did serve in25
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that capacity.1

CHAIRMAN GRIFFIS: But it's not your2

procedure to recall the zoning administrator on every3

appeal that the specific zoning administrator decided.4

For instance, if we have an appeal that is actually5

coming before us that may be four years old, you're6

not calling Mr. Michael Jackson back to defend his7

appeal, are you?8

MR. GREEN: That all depends, it depends.9

Now --10

CHAIRMAN GRIFFIS: Have you ever done11

that?12

MR. GREEN: Well, let me say this. In a13

case before the Board of Appeals and Review, I called14

the current, at that time, superintendent of license,15

of insurance, Marlo Reid Stokes, and I also called Mr.16

Montgomery who was her immediate predecessor because17

of the direct knowledge and involvement they had in a18

case before the Board of Appeals and Review involving19

the licensing of an individual who committed a felony.20

CHAIRMAN GRIFFIS: Did you call them as --21

MR. GREEN: To deal with the area of22

trustworthiness. I did call those two individuals.23

CHAIRMAN GRIFFIS: In trustworthiness?24

MR. GREEN: Yes.25
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MR. DAMARI: I also would say that I1

actually would have called Mr. Bello myself and had2

him in my case in chief and examined him on cross. I3

have a desire to examine him, as well. So I don't4

know if the Board is in agreement with myself and Mr.5

Green, but I think myself and Mr. Green are in6

agreement that at least we think it will help the7

case. I know this case has been going on for awhile.8

My schedule is virtually open. I know the Board's9

probably isn't, but I didn't mean to cut off Mr.10

Green, except to say that I --11

MR. GREEN: That's quite all right. I12

appreciate you agreeing with me on something.13

MR. DAMARI: We're in agreement.14

CHAIRMAN GRIFFIS: Mr. Green, if Mr. Bello15

is called as a witness, are you anticipating that16

you're calling him as a fact witness?17

MR. GREEN: Yes.18

CHAIRMAN GRIFFIS: If he is being called19

as a fact witness, can you not present the facts for20

us to deliberate on without his testimony?21

MR. GREEN: Let me back up on that. My22

intent is to call him as a fact witness, but there are23

certain interpretations with regard to the zoning area24

that I believe that he is the appropriate person to25
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address, and that is what I wanted to do. Tonight1

might not be the most appropriate time to do it2

because of our time constraints. I understand and3

appreciate that, but if there is a future hearing4

date, I believe that Mr. Bello is the appropriate5

person to give testimony.6

CHAIRMAN GRIFFIS: Okay. That's what I7

needed to explore. Ms. Bailey, if you don't mind, you8

and I can make note that we need to revisit this9

witness, Mr. Bello, who was the former zoning10

technician and former acting zoning administrator.11

Ms. Perry, why don't we get you up here, because --12

MS. PERRY: Thank you.13

MR. DAMARI: Well, there is not --14

MS. PERRY: There is nothing in there.15

MR. DAMARI: Let me say to the extent that16

any of these, again, are going -- I had no notice that17

any of these would be admitted.18

CHAIRMAN GRIFFIS: Me neither.19

MR. DAMARI: Again, and I would say it's20

remarkably disingenuous, the accusations that have21

been levied at me, given that I haven't seen anything22

that has been admitted today.23

MR. BARDIN: Mr. Chairman?24

CHAIRMAN GRIFFIS: This is the --25
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MS. PERRY: Frankly, I would like --1

MR. BARDIN: Mr. Chairman?2

CHAIRMAN GRIFFIS: Actually --3

MR. BARDIN: Last year, the ANC4

resolution --5

CHAIRMAN GRIFFIS: I don't need to hear6

any discussion on it.7

MR. BARDIN: Left a copy.8

CHAIRMAN GRIFFIS: I know, that's fine.9

MR. BARDIN: Okay.10

MS. PERRY: I think I would like to answer11

that, because --12

CHAIRMAN GRIFFIS: If we would --13

MS. PERRY: Okay.14

CHAIRMAN GRIFFIS: There's no need to15

answer.16

MS. PERRY: Just so everybody knows, there17

is nothing in here that was not in the ANC's18

resolution that was --19

CHAIRMAN GRIFFIS: Okay.20

MS. PERRY: Okay.21

CHAIRMAN GRIFFIS: Do we have everything?22

Do we have copies? Okay. Ms. Perry, what is the23

estimation of time you need this evening?24

MS. PERRY: It's just these six pages, and25
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I will be real quick.1

CHAIRMAN GRIFFIS: Okay. And clearly, you2

have it in written submission form, so you can3

summarize for us and note that you're setting yourself4

up for cross examination also.5

MS. PERRY: I know.6

CHAIRMAN GRIFFIS: So you need to factor7

in that time.8

MS. PERRY: I would like to just go ahead9

and read it.10

CHAIRMAN GRIFFIS: Okay.11

MS. PERRY: I won't tell you who I am, but12

it's my residents who are affected by the service13

station. Tab 1 of the statement is our ANC14

resolution, which has been in the record for quite15

some time.16

In order to have a complete picture, a17

brief background is in order. When Q. Yuan purchased18

the gas station property at 4225 Connecticut Avenue,19

it was a small full service gas station with two20

service bays. He expanded and enlarged the station21

and converted an existing service bay into an office22

for Van Ness Auto Care. Another service bay was23

converted into a carwash.24

A trailer was placed in the rear of the25
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gas station property, and that's the one that I think1

everybody was referring to today, without a permit and2

was used without a Certificate of Occupancy, and other3

structures were added with all construction work4

taking place during the night and the early morning5

hours without building permits.6

At the same time in 1989, Mr. Yuan signed7

a lease with the owners of 4221 Connecticut Avenue to8

use the basement, which later became the site of the9

service bays in question. As I shall later explain,10

the lease agreement that Mr. Yuan signed or the11

agreement provided that the area presently used for12

parking shall be utilized for the sole purpose of13

parking vehicles, but Mr. Yuan followed a very14

different track.15

ANC-3F first became involved in this case16

when residents complained about the construction, the17

horns, car alarms and the use of the basement in an18

adjacent building as a repair garage. At the time, I19

was the president of the Van Ness South Tenant's20

Association and not an ANC commissioner.21

I was appointed by the ANC to serve on the22

Neighborhood Negotiating Committee to try and resolve23

the differences. It's now 13 years later. I am24

beginning my fifth term as an ANC commissioner, and25
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once again I am back being the president of the1

Tenant's Association.2

The use of the basement at 42213

Connecticut has now been through three adjudicating4

law judges and has been the subject of two BZA5

hearings, plus a scheduled hearing to appeal the first6

ALJ decision that did not take place, because on the7

very day of the hearing, Mr. Yuan paid the fine and8

the hearing was canceled by the BZA.9

MR. DAMARI: I mean, is there going to be10

something relevant?11

CHAIRMAN GRIFFIS: Yes, we need to --12

MR. DAMARI: Because right now, this is13

all --14

MS. PERRY: I think it's important,15

because in his appeal document, Mr. Damari put he was16

going to argue laches and estoppel and has been17

talking about 35 years of use.18

CHAIRMAN GRIFFIS: Okay. But that hasn't19

come up yet.20

MS. PERRY: So I think it's important.21

CHAIRMAN GRIFFIS: But it's in, it's in22

the written exhibits.23

MR. DAMARI: You know what?24

CHAIRMAN GRIFFIS: I guarantee you we're25
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going to read it.1

MR. DAMARI: I'm more than happy. Since I2

haven't seen this yet and since Ms. Perry is virtually3

reading from it verbatim, it may make more sense for4

me to simply read it. I might not have any objection5

to it. I don't think it's tremendously probative to6

be frank.7

MS. PERRY: I think it is.8

MR. DAMARI: But I'm saying I might not9

object to it.10

CHAIRMAN GRIFFIS: Okay.11

MR. DAMARI: And it would save us the time12

of reading five pages.13

CHAIRMAN GRIFFIS: I just want to hear the14

pertinent pieces.15

MS. PERRY: You know, Mr. Damari, I'm16

going to say something. You were supposed to put in a17

case first to the Board, so I think it's, you know,18

improper to --19

CHAIRMAN GRIFFIS: Okay. We have 15 more20

minutes. We can figure out and argue about why we're21

here.22

MS. PERRY: I think what's very important23

is if you take a look at my tab 2.24

CHAIRMAN GRIFFIS: Okay. Good.25
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MS. PERRY: Tab 2 is a history of the1

whole site, the BZA decisions about all the previous2

Certificates of Occupancy.3

CHAIRMAN GRIFFIS: Okay.4

MS. PERRY: And I think, as you will see,5

the building was initially built, this is the 42216

Connecticut Avenue one, in 1935. It got a use7

variance to have flood motors. By then we had zoning.8

Wait, let me just go back to that. Let me skip some9

of my things.10

MR. DAMARI: What's the personal knowledge11

for any of this? I'm looking at charts. I am not12

looking at even the C of Os that correspond with the13

charts.14

MR. BARDIN: Mr. Chairman?15

MR. DAMARI: I mean, there's a limit to16

how -- I mean, there is a fine line between fact17

testimony and argumentation. I don't think this gets18

close to facts.19

CHAIRMAN GRIFFIS: Okay. So what you're20

saying, Mr. Damari, is you're going to need an21

opportunity to rebut this information?22

MR. DAMARI: And also, I'm going to be23

going through this with Mr. Bello, who is the person24

with personal knowledge.25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

378

CHAIRMAN GRIFFIS: May be going through,1

but let's not anticipate problems before we have them.2

Where were we?3

MR. BARDIN: I just remind the Board that4

at the very beginning of presentation by counsel for5

Kuri Brothers, he talked about 35 years of history on6

the site.7

CHAIRMAN GRIFFIS: Okay.8

MR. BARDIN: The ANC is entitled to9

present to you its understanding of the 35 years.10

CHAIRMAN GRIFFIS: Okay. It is and it11

isn't.12

MR. BARDIN: Would that be --13

CHAIRMAN GRIFFIS: Let me give some14

direction. We're here for an appeal of a C of O.15

We're trying to establish whether it was properly16

given and whether, in fact, when it was given if it17

was properly -- maybe that the work was expanded18

beyond the scope. We'll decide if it's pertinent to19

go through the entire history.20

I allow an awful lot, because if I can be21

led to its pertinence, that's fantastic. And from the22

initial, although limited, information we had in terms23

of history, there was some notion in my mind that we24

may be led to how we got to where we are and maybe25
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made it legal or maybe didn't.1

But just basing your now right or ability2

to go through and walk through the entire history as3

germane, I disagree with. I do not think that it is4

pertinent or that it's germane to figure out what the5

heck was happening in 1935 on this. I'm allowing it,6

because I haven't read this either.7

I haven't perused it, so, Ms. Perry, I8

don't know where you're going with it. So let's9

proceed, but I think we will move you on fairly10

quickly. If you want to get to the pertinence, bring11

us up to date today what's happening.12

MS. PERRY: Okay. Let me just put it this13

way. In my testimony or all the previous Certificates14

of Occupancy that were offered in evidence today --15

CHAIRMAN GRIFFIS: Okay.16

MS. PERRY: -- in the chart and in my17

testimony, it's tabbed, are the rulings of the ALJ and18

the Board of Zoning Adjustment.19

CHAIRMAN GRIFFIS: Okay.20

MS. PERRY: On each of those C of Os. I21

think what I will do, let me see where I should pick22

up. In the statement of the BZA prior to this23

hearing, counsel for Kuri Brothers stated that he24

planned to introduce the brief from ALJ Simon's case25
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in evidence.1

In it, counsel for Kuri Brothers argued2

that the Certificate of Occupancy was valid, because3

zoning technician Bello approved the application for4

an automobile service center knowing that auto repair5

would be performed on the premises, that he caused the6

designation automobile service center to be placed on7

the C of O as a reflection of the previously permitted8

use, and that Mr. Bello exercised discretion in using9

the language, because the zoning codes allow for the10

zoning administrator to determine what constitutes11

other like uses wherein there isn't specific language12

dealing with that particular use in the code.13

The brief further quotes from Mr. Bello's14

testimony before ALJ Simon stating that when Mr. Bello15

was asked what specific sorts of activity could be16

performed at an automobile service center, he stated17

that sales of auto parts, sales of auto accessories18

and installation of such, your wipers, your wiper19

blades, that sort of thing, not a repair garage.20

ANC-3F believes that the zoning21

administrator had no authority to create a new zoning22

category, such as automobile service center, which is23

not a defined or recognized zone under the Zoning24

Regulations. There was already in zoning a category25
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for the sale of automobile accessories and1

installations, and two such C of Os had already been2

issued to Mr. Yuan.3

Had the previous uses of this site been4

reviewed, as my testimony and the chart in tab 2 show,5

the previous uses were for automobile dealerships that6

occupied the entire building, not just the basement,7

and where automobile repair was secondary to the sale8

of new and/or used cars.9

Counsel for Kuri Brothers also states that10

the appellant has invested substantial energy and11

capital to develop its business over the last seven12

years and that it is unlikely that appellant would be13

able to find alternative locations in the Van Ness14

Cleveland Park area that would replicate the benefits15

it now enjoys in its present location.16

However, counsel for Kuri Brothers failed17

to state that the office, which has the street18

frontage, is located at 4225 Connecticut Avenue, the19

gas station, and bear in mind these two buildings are20

in separate ownership, the gas station is one21

ownership, the building with the service bays is22

another, and was constructed without a building permit23

in violation of the law.24

Attached to my testimony today, as tab 11,25
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are two advertisements for Van Ness Auto Care. The1

first from the February 22, 2002 city paper and the2

second, a flyer distributed at about the same time3

near Dupont Circle. Also included is the business4

card for Van Ness Auto Care Center stating some of5

their services and showing a picture of the service6

bays in the basement of the building.7

All these documents show that Van Ness8

Auto Care, whether Q. Yuan or Kuri Brothers, is9

operating an automobile repair garage and services go10

beyond what Mr. Bello stated he envisioned when he11

created the automobile service center designation. In12

the appeal papers earlier in this case, Kuri Brothers13

argues laches and estoppel. As ANC-3F understands the14

issue, the equitable doctrine of laches --15

MR. DAMARI: Are we going to get into a16

legal argument here? Now, we're really far afield.17

MS. PERRY: I'm sorry, this isn't your --18

MR. DAMARI: It's not fact testimony19

anymore. I mean, come on. I mean, there really is a20

limit.21

MS. PERRY: I think it is very pertinent22

when you say you're going to argue laches and estoppel23

that we can counter that.24

MR. DAMARI: You all can put that in a25
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brief. This is not testimony. This is legal1

argument.2

MR. BARDIN: Mr. Chairman, you know the3

time is limited. You know how much time counsel for4

Kuri is taking up on this.5

CHAIRMAN GRIFFIS: Mr. Green?6

MR. GREEN: Yes?7

MR. BARDIN: We are going to present facts8

through this witness on why they are not here with9

clean hands, facts that speak to the question of10

laches, and this is just the introduction to the11

facts. Don't let him cut off the witness on12

describing the facts.13

MR. DAMARI: But, you know, if we're going14

to adjourn at 6:30, we're in the process --15

CHAIRMAN GRIFFIS: Okay. Let's go around.16

Mr. Green?17

MS. PERRY: I'm --18

MR. GREEN: The only thing I want to say19

is this. If we're going to have fundamental fairness,20

we have to do what? We have to allow the community to21

he heard.22

CHAIRMAN GRIFFIS: Okay. Mr. Brown?23

MR. GREEN: Populi voir dire, I think, is24

essential here.25
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MR. DAMARI: If I have a chance to read1

it, I might not object to it.2

CHAIRMAN GRIFFIS: I know, but we don't3

need to spend the time speculating whether you have4

one or not. Mr. Brown?5

MR. BROWN: Well, I think Ms. Perry ought6

to be allowed to continue.7

CHAIRMAN GRIFFIS: Okay.8

MR. BROWN: Because while she is talking9

in legal context, it's a fact intensive discussion.10

So a little bit of legal discussion to go with the11

facts is appropriate.12

CHAIRMAN GRIFFIS: Okay. And there is it.13

I agree. Let's continue and I will base only on14

error that I don't know what you're about to say,15

because I can't read faster than you're talking and16

hear what's going on.17

MS. PERRY: Well, I'm trying to go fast to18

get it in tonight.19

CHAIRMAN GRIFFIS: No, no, no, my point20

is --21

MS. PERRY: I don't want to have to carry22

these folders back and forth.23

CHAIRMAN GRIFFIS: Let me talk, please.24

My point is I'm not sure I can uphold an objection for25
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a legal argument or not when I'm not sure what you're1

saying, and I don't think you are barred from talking2

about laches and stuff. So let's continue on that3

and, Mr. Damari, we will give ample time for all of4

the parties and participants to address anything that5

comes up. Let's continue.6

MS. PERRY: As ANC-3F understands the7

issue, the equitable doctrine of laches prevents the8

enforcement of stale claims. In the context of Board9

of Zoning Adjustment appeals, the doctrine asks10

whether the appellant has slept on his rights so as to11

make a determination against the property owner12

unfair.13

Counsel for Kuri Brothers also argues,14

arguendo, that assuming the appellant is engaged in15

the kinds of auto repairs described in the zoning16

definition of repair garage, the doctrine of estoppel17

bars the District of Columbia from enforcing Zoning18

Regulations, which it has for so long ignored, and19

that in D.C versus Cahill, the Court of Appeals of the20

District of Columbia applied the estoppel doctrine to21

protect an applicant's good faith reliance on a zoning22

inspector's issuance of a building permit or a C of O.23

While the civil infractions in BZA24

processing each case has been long and very25
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frustrating for ANC-3F and its residents, we do not1

feel that DCRA, the ANC or the owners of Van Ness2

South have slept and, therefore, do not feel a case3

for laches can be made. These groups have actively4

pursued all remedies available to them in each and5

every one of these C of O cases.6

A case cannot be made for estoppel either.7

With good reason, counsel for Kuri Brothers has used8

the terms Van Ness Auto Care, Q. Yuan and Kuri9

Brothers interchangeably in his brief, but Van Ness10

Auto Care and Q. Yuan do not have clean hands and have11

been aware of the neighborhood's objections to the use12

of the basement at 4221 Connecticut Avenue as a repair13

garage since 1989, and they were well-aware of the14

rulings of ALJs Roth and Quander and the BZA decision15

of 1998.16

Thus, justice in the case of Murray versus17

District of Columbia Board of Zoning, the court stated18

that the property owner who made commitments for19

architectural plans upon receiving the zoning20

administrator's ruling, despite knowledge of21

neighborhood opposition, invites application of the22

self created hardship doctrine and precludes23

application of estoppel given the likelihood that the24

zoning administrator's ruling would be appealed.25
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This Board has earlier held that it1

reviews the issues de novo, applying the Zoning2

Regulations only and not DCRA regulations and3

procedures. Congress has defined this Board's4

jurisdictions and powers on appeal. D.C. Code 6641.075

in 2001, paragraph G4 under appeals, appears very6

relevant to this hearing.7

It states that in exercising the above-8

mentioned powers, the Board of Zoning Adjustment may,9

in conformity with the provisions of this subchapter,10

reverse or affirm wholly or partly or may modify the11

order requirement decision, determination or refusal12

appealed from or make such orders as may be necessary13

to carry out its decision or authorization, and to14

that end shall have all the powers of the officer or15

body from whom the appeal is taken.16

ANC-3F asks this Board to exercise fully17

the powers conferred by Congress. Based on these18

powers, the Board's de novo review should conclude19

that the facility's operation and occupancy in the20

basement of 4221 Connecticut Avenue are not allowed as21

a matter-of-right in the C-3-A Zoning District and,22

therefore, violate the Zoning Regulations of the23

District of Columbia.24

Then I talk about the fact that the use of25
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this basement is now -- well, you can read that. One1

of the things I did not put in my testimony, but I did2

bring with me and I have it in my statement, is the3

service center definition. There is no such4

definition. D.C. admits they created it for this5

particular applicant in zone papers.6

In the past, there was two C of Os for7

automobile sales and accessories and installations of8

those parts, the two previous ones. I have here the9

Government's memorandum of law from one of those10

previous cases, and I just want to enter that.11

It says because the words are not defined12

in the Zoning Regulations, we may look to the plain13

meaning given those words in Webster's Dictionary.14

Webster's defines accessory as an object or device not15

essential in itself, but adding to the beauty,16

convenience or effectiveness of something else.17

Unlike a stereo tape deck radio or air18

conditioner or power windows, an oil change does not19

add to the beauty, convenience or simple effectiveness20

to a car. An oil change is, in fact, a necessity.21

And I can put this into the record.22

MR. DAMARI: I have no idea of what she is23

referring to. Of course, I haven't seen it like I24

haven't seen anything else.25
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MS. PERRY: It just --1

CHAIRMAN GRIFFIS: Okay.2

MR. BARDIN: She is referring, Mr,3

Chairman, to a brief, a memorandum of law filed by4

counsel for DCRA before the -- in the matter of DCRA5

versus Q. Yuan and Van Ness, Inc.6

CHAIRMAN GRIFFIS: Oh, so it's a DCRA7

memo?8

MR. BARDIN: Yes, and this is heavily9

relied on by the ALJ, and actually paraphrased or10

quoted in one of the decisions that have been provided11

to you earlier by Mr. Brown, tonight again by the ANC.12

It's just part of the litigation in this case.13

MS. PERRY: I think also in my testimony14

when you really have a chance to read it and look at15

the attachments, an automobile -- what's been done has16

to go. Every use of the property prior to Q. Yuan was17

for an automobile dealership.18

CHAIRMAN GRIFFIS: Right.19

MS. PERRY: Where cars and repairs were20

incidental to the sale of new cars only.21

CHAIRMAN GRIFFIS: That's true.22

MR. DAMARI: Are we getting the owners23

here?24

MS. PERRY: Sir, I have been familiar with25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

390

this case for 13 years, and I have been to every1

hearing.2

CHAIRMAN GRIFFIS: No one is questioning3

that.4

MS. PERRY: So I think, you know --5

CHAIRMAN GRIFFIS: What else?6

MS. PERRY: I think it's also important to7

note that many of these things have all been done,8

including the trailer that everybody talked about.9

CHAIRMAN GRIFFIS: Which is out of our10

jurisdiction if anything else is going down the --11

MS. PERRY: I know, but just so -- and12

then if you read the ruling, it's in here. It says13

that even when cars were sold, he only sold three or14

four a month for his customers from the gas station15

property, not the 4221 property.16

CHAIRMAN GRIFFIS: Okay. You understand17

how hard that is to really get into relevancy of what18

we're dealing with specifically.19

MS. PERRY: Well, we're dealing with the20

basement, and when Mr. Damari or the counsel for Kuri21

Brothers says it was always used as a repair facility,22

that is not accurate.23

CHAIRMAN GRIFFIS: Okay.24

MR. BARDIN: Mr. Chairman, what's relevant25
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here is the Zoning Regulations as you ruled in our1

last hearing.2

CHAIRMAN GRIFFIS: I certainly hope they3

are. Okay.4

MR. BARDIN: And the question is what is5

going on in that basement? We finally got to the6

facts on the issue, which were witnesses tonight.7

CHAIRMAN GRIFFIS: Right.8

MR. BARDIN: And what's going on in that9

basement and has been going on is a violation of the10

Zoning Regulations, and you as the court that belongs11

to the Zoning Commission have the duty to implement12

the Zoning Regulations.13

CHAIRMAN GRIFFIS: No one is questioning14

you there, Mr. Bardin.15

MR. BARDIN: And that's what this is all16

about, so everything else is peripheral. I agree with17

you, but what is really going on here, that no18

Certificate of Occupancy can issue, no certificate can19

issue for what's going on in this basement in this20

zoning district without a special exception from this21

Board, which Kuri Brothers and Q. Yuan have never22

asked for.23

CHAIRMAN GRIFFIS: Okay.24

MR. BARDIN: And that's the basis, that's25
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the guts of this case.1

CHAIRMAN GRIFFIS: Yes, but, Mr. Bardin,2

tell me what of the ANC's testimony right now went to3

that issue. I didn't see any testimony that talked4

about what the specific use or function or observable5

pieces, any issuance of complaints. It may all well6

be in here, but the only objections that are coming7

are as to relevancy as far as I understand.8

MR. BARDIN: Well, we understood from9

prior submissions by Kuri Brothers to this Board in10

this case --11

CHAIRMAN GRIFFIS: Yes.12

MR. BARDIN: -- that they wanted to argue13

laches and estoppel.14

CHAIRMAN GRIFFIS: No, I understand that15

point.16

MR. BARDIN: You have heard that.17

CHAIRMAN GRIFFIS: I understand that.18

MR. BARDIN: You know what estoppel is19

about and probably know more than enough on what20

laches is about, and those are phony arguments.21

CHAIRMAN GRIFFIS: Okay.22

MR. BARDIN: They have dirty hands.23

CHAIRMAN GRIFFIS: No, we appreciate that.24

MR. BARDIN: And we're trying to establish25
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that.1

CHAIRMAN GRIFFIS: We appreciate that.2

All right. It's 6:30.3

MS. PERRY: I would also --4

MR. BROWN: Mr. Griffis, could I make one5

point though in putting in some context to Ms. Perry?6

CHAIRMAN GRIFFIS: Yes.7

MR. DAMARI: Also, it's part of my client,8

the Van Ness South.9

CHAIRMAN GRIFFIS: Oh, gosh.10

MR. BROWN: If you look in her thing,11

there is a lot of factual information.12

CHAIRMAN GRIFFIS: Right.13

MR. BROWN: And history is important, but14

also the advertisements are particularly noteworthy.15

MR. DAMARI: Which I haven't seen.16

MS. PERRY: These were in the newspapers.17

MR. DAMARI: I mean, everything is18

conceivably somewhere, but I --19

CHAIRMAN GRIFFIS: I understand.20

MR. BROWN: Putting aside that, but I21

think if you focus in on those advertisements, and22

that's again his client representing themselves to the23

world.24

CHAIRMAN GRIFFIS: Yes, and it seems to me25
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we have dealt with that also before this Board, and1

the pertinence of advertising and, in fact, their2

reliance of an ALJ on the advertising. Very well.3

Let's get to --4

MS. PERRY: I would --5

MR. DAMARI: If it's relevant.6

CHAIRMAN GRIFFIS: Okay.7

MR. BROWN: And when we petition to8

intervene, and you correctly told us we didn't have to9

petition, but we filed a paper. We attached10

advertisements.11

CHAIRMAN GRIFFIS: Right.12

MR. BROWN: And served them on the law13

firm that Mr. --14

MR. DAMARI: Yes, but just because we get15

a document --16

CHAIRMAN GRIFFIS: Why are we arguing17

this? Wait a minute. Now, I object, because I don't18

know what we're arguing about. We're now at 6:30. Is19

there anything you want to conclude?20

MS. PERRY: I do. I would like just one21

thing. If you turn to tab 11, and I think it shows22

the difference between an automobile service center23

and proves what work is being done by the own24

applicant. In tab 11, which is the advertisements,25
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and it says brakes, tuneups, oil changes,1

transmission.2

CHAIRMAN GRIFFIS: Oh, I understand, I3

understand.4

MS. PERRY: And this is also the Van Ness5

card, which shows the 21 service bays.6

CHAIRMAN GRIFFIS: Right.7

MS. PERRY: And all the work that is done,8

which goes beyond.9

CHAIRMAN GRIFFIS: We have that in the10

record already somewhere. Well, believe me, we will11

review all this and again, I will have to rely on the12

eloquent words of Ms. Mitten. Trust our limited13

intelligence, but we have some. Okay. What else?14

Any other conclusions?15

Let me just finish up ANC. Then I am16

going to have everybody stay up here, be comfortable17

while we get figuring out what and where we're going18

next. I am thinking we're going to pick someplace19

tropical, but we may just have this room. Any20

conclusionary? Is that it, Ms. Perry?21

MS. PERRY: I might conclude at the next22

hearing. I mean, can we do more?23

CHAIRMAN GRIFFIS: Good.24

MS. PERRY: Well, I think his cross25
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examination probably at the next hearing. I don't1

know.2

MR. DAMARI: I wouldn't even know where to3

begin.4

CHAIRMAN GRIFFIS: Can you turn your mike5

on?6

MR. DAMARI: I wouldn't even try to7

endeavor to start cross examination. I don't even8

know if it's worth my time or whether I want to.9

CHAIRMAN GRIFFIS: Okay. We're going to10

give Mr. Damari an opportunity to review the testimony11

that he has heard today. Before we set the date, what12

we're going to do is have Mr. Damari submit into the13

Office of Zoning whether he is going to conduct cross14

examination.15

MR. DAMARI: I will.16

CHAIRMAN GRIFFIS: I ask for everyone of17

participation to do the same, so that you will know18

whether you have to be here or not unless you want to19

indicate the fact that you will absolutely be here,20

and I don't need to take those additional steps.21

MR. GREEN: The Government has no22

intention of crossing the witness.23

CHAIRMAN GRIFFIS: There's one down.24

MR. BROWN: I don't.25
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CHAIRMAN GRIFFIS: Mr. Brown neither.1

Okay. Are you anticipating being here, Ms. Perry?2

MS. PERRY: I haven't missed a hearing3

yet.4

CHAIRMAN GRIFFIS: Can you turn your mike5

on?6

MS. PERRY: Oh, I haven't missed a hearing7

yet, so I will be here.8

CHAIRMAN GRIFFIS: Okay. So you will be9

prepared to start with cross examination of Ms. Perry10

when we begin again?11

MR. DAMARI: I will try to avoid actually12

the necessity for cross examination.13

CHAIRMAN GRIFFIS: That --14

MR. DAMARI: If at all possible.15

CHAIRMAN GRIFFIS: Good. That's a well-16

stated endeavor.17

BOARD MEMBER ZAIDAIN: I do have a18

question since we're talking about order of the next19

hearing. Is Mr. Damari going to put on a case?20

MR. DAMARI: Well, I mean, I think.21

There's a good question here in terms of what the22

burden is. It's our contention, I said before, that23

the burden is on the Government.24

BOARD MEMBER ZAIDAIN: Well, I understand25
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that, but I think --1

CHAIRMAN GRIFFIS: Are you going to2

present a case?3

BOARD MEMBER ZAIDAIN: Of everything that4

we just heard, I think Mr. Bardin put everything in5

perspective with what is going -- the testimony and6

everything we need to hear, despite all the7

technicalities.8

MR. DAMARI: I just --9

BOARD MEMBER ZAIDAIN: Hold on, let me10

finish.11

MR. DAMARI: I'm sorry.12

BOARD MEMBER ZAIDAIN: Let me finish.13

Between all of the objections and everything, which I14

know is relevant, I'm not a lawyer, but I do know that15

much, what Mr. Bardin said is the prevalent issue16

here, is what's going on on this property? Is it17

legal under the zoning and should that C of O have18

been revoked?19

CHAIRMAN GRIFFIS: But let me also put in20

there.21

BOARD MEMBER ZAIDAIN: After three hours22

we have been here, I have probably heard a half an23

hour of testimony relevant to that, but regardless, I24

just want to know for my own personal clarification25
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whether or not you are going to put on a case that1

will either rebut whatever they said or will try to2

prove that issue either way.3

CHAIRMAN GRIFFIS: Let me get a yes or no4

from that.5

MR. DAMARI: I do not think so, but I want6

to be able to think it over.7

CHAIRMAN GRIFFIS: No.8

MR. DAMARI: I do not think.9

CHAIRMAN GRIFFIS: We're not going to hold10

you to it.11

BOARD MEMBER ZAIDAIN: One more yes or no12

question. Did you file this appeal?13

MR. DAMARI: Yes.14

BOARD MEMBER ZAIDAIN: Okay.15

CHAIRMAN GRIFFIS: Now --16

MR. DAMARI: I mean, I can put --17

CHAIRMAN GRIFFIS: To put it into context,18

actually, let me have you turn on your mike.19

MR. DAMARI: Sure.20

CHAIRMAN GRIFFIS: To put it into context,21

Mr. Zaidain, I don't see anything wrong with Mr.22

Damari sitting back and not presenting anything.23

BOARD MEMBER ZAIDAIN: That's absolutely24

your call. I just wanted to --25
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CHAIRMAN GRIFFIS: And letting the Board1

decide on the evidence that is presented, and if that2

is, in fact, the tactic that he wants to take, you3

know, so be it. I think we're getting enough that we4

can make our deliberation substantive and fruitful.5

MR. DAMARI: It's very unusual. This is a6

very unusual type of appeal.7

CHAIRMAN GRIFFIS: Thank goodness, huh?8

MR. DAMARI: Because it is an appeal9

that --10

CHAIRMAN GRIFFIS: Can we all just relish11

that for a minute?12

MR. DAMARI: It's an appeal where really13

it's an appeal of first impression.14

CHAIRMAN GRIFFIS: Okay.15

MR. DAMARI: Well, I won't go into the16

legalities of it.17

CHAIRMAN GRIFFIS: Indeed. Let's pick a18

date, something warm, something Tuesday-ish. What do19

you think, Ms. Bailey?20

MR. DAMARI: I'm available at any upcoming21

week, except for the week of Passover. I'm not going22

to be around.23

CHAIRMAN GRIFFIS: Okay.24

MS. BAILEY: May 13th, Mr. Chairman, is a25
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possibility.1

CHAIRMAN GRIFFIS: What is Passover date?2

MR. DAMARI: I think starting Wednesday3

the 16th, I believe.4

CHAIRMAN GRIFFIS: Okay, the 16th.5

MR. DAMARI: That's actually next -- yes,6

April 16th.7

CHAIRMAN GRIFFIS: Okay. And 16th to the8

20th. Okay.9

MR. GREEN: What month are we talking10

about?11

MR. DAMARI: No, I'm just saying that's12

the one week I am not available.13

BOARD MEMBER ZAIDAIN: She said May.14

MS. BAILEY: Mr. Chairman?15

MR. DAMARI: May 13th is -- sorry.16

MS. BAILEY: Or we would go into June17

after that date, and that would be June 17th or June18

10th. I'm assuming you want to put this at the end of19

a day, so June 17th, because there is an opening on20

June 10th, but that's in the morning.21

MR. BARDIN: Mr. Chairman?22

MR. BROWN: If I could, Mr. Chairman --23

MR. BARDIN: For the sake of our24

constituents and Mr. Brown's clients, isn't this worth25
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putting at the beginning of the day? I mean, we have1

been waiting and waiting and waiting.2

CHAIRMAN GRIFFIS: But her clarification3

and what she meant was in the afternoon, not in the4

morning. I don't think it's end of the day.5

MR. BARDIN: Well, you put it to be first6

thing in the afternoon today.7

CHAIRMAN GRIFFIS: Indeed.8

MR. BARDIN: And then at the last minute,9

we discovered you had another case that came ahead of10

us, as well as a public meeting.11

MS. BAILEY: Mr. Bardin, excuse me, but12

the reason is, as you can tell, we have been here for13

at least three or four hours, and if you want to set14

it for a whole morning, we could do that, Mr.15

Chairman, but this would be the only case in the16

morning, because it goes for a couple of hours.17

CHAIRMAN GRIFFIS: Well, and that puts us18

to June is what you're saying?19

MR. BARDIN: I thought you said you could20

do it on May 6th or 13th.21

CHAIRMAN GRIFFIS: May 13th is in the22

afternoon.23

MR. BROWN: The only case in the24

afternoon?25
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CHAIRMAN GRIFFIS: No.1

MS. BAILEY: It would be the second. On2

May 13th, it would be the second case in the afternoon,3

but then you will have the rest of the afternoon. You4

would be the last one.5

MR. BARDIN: Yes, we'll take May 13th.6

CHAIRMAN GRIFFIS: Okay. And this is7

relatively close. Let's just clarify availabilities.8

Anyone not available on the 13th of May in the9

afternoon? Okay. That being said, and believe me, we10

did, in fact, mark and note the schedule that we were11

trying to keep this whole entire afternoon free. We12

do get backed up with cases that continue, and then a13

schedule that we can't necessarily change.14

With this though, this will be only the15

second case in the afternoon of only two cases. We16

will definitely secure that and not put anything else17

in the afternoon. In fact, not only a note, but staff18

cannot allow me to put anything in that afternoon.19

MR. BARDIN: Thank you, Mr. Chairman.20

CHAIRMAN GRIFFIS: And looking at this21

description, I have a limited description of that22

case, I would not anticipate that that will be23

incredibly lengthy. Noting our mornings are always24

full, I would think that we would call this case at25
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2:30. That will give us ample time to get through1

what we need to in the morning and the afternoon.2

That also will help that you all don't need to show up3

at 1:00.4

If in the best situation we finish at5

2:00, so be it, and we'll wait for you to show up at6

2:30 and we will run to, I would anticipate, 6:307

again on that Tuesday. So we will try and keep it8

together and make sure that we finish this, all the9

proceedings in that day. That being said, Ms. Bailey?10

MS. BAILEY: Yes, sir. There were some11

documents or submissions that the Board spoke about.12

Are those to come into the record, because if so, it13

would be appropriate to set a time for those to come14

in.15

CHAIRMAN GRIFFIS: Do you want to just go16

through the list briefly?17

MS. BAILEY: The appellant had presented18

documents concerning why the Board should not hear19

this case, and I think --20

MR. DAMARI: I don't know if I did21

anything specific. I don't think I proffered any22

documents as to why they shouldn't hear the case. I23

mean, I don't think so.24

MS. BAILEY: Well, whether the Board has25
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jurisdiction to hear the case.1

MR. DAMARI: I quoted.2

MR. BARDIN: Mr. Damari talked about a3

memorandum.4

MR. DAMARI: I quoted to --5

MS. BAILEY: Sir, will you be filing that6

document into the record?7

MR. DAMARI: I would like to have it filed8

in the record, yes.9

MS. BAILEY: Okay. That's one document.10

MR. DAMARI: Yes.11

BOARD MEMBER ZAIDAIN: I have no problem12

with him filing it, but this Board member is --13

MR. BARDIN: He told me, Your Honor, Mr.14

Chair.15

CHAIRMAN GRIFFIS: Hold on, hold on.16

BOARD MEMBER ZAIDAIN: I personally don't17

think that the Board should go through that again. I18

mean, he can file that for the record. That's fine,19

but I don't think we should take that up at the next20

meeting.21

MR. DAMARI: Well, I think it's important22

to consider simply because --23

CHAIRMAN GRIFFIS: Indeed. We're going to24

accept it, put it in.25
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MR. DAMARI: Sure.1

CHAIRMAN GRIFFIS: Ms. Bailey?2

MS. BAILEY: The record will be left open3

for any rebuttal evidence. In other words, evidence4

that was given that would be rebutted, the written5

submission on that. And, Mr. Damari, do you intend to6

cross Ms. Karen Perry?7

MR. DAMARI: At this point, I would say8

no, but I would like to reserve the right to perhaps9

do it. I do object to the documents.10

CHAIRMAN GRIFFIS: Okay. Ms. Perry said11

she would be in attendance, so she will be prepared12

for cross examination. We will hold that out. We13

certainly wouldn't want to preclude that opportunity.14

MS. BAILEY: And those are the things that15

I have, Mr. Chairman. I'm not sure if there is16

anything else. The last thing would be Mr. Damari had17

asked the Office of Zoning to copy some documents for18

him. Were you planning to submit those into the19

record?20

MR. DAMARI: I would like to. I mean, I21

don't think those documents are principally22

Certificates of Occupancy for this premises, as well23

as for some other premises. I would like to have them24

submitted in the record. I can do it. I think these25
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are all documents of public record. I would rather1

submit them though at the next hearing when I am -- I2

am going to present a number of those documents to Mr.3

Bello, and he can authenticate them. So I would4

prefer to do it then, because I think that's the5

appropriate time to do it.6

BOARD MEMBER ZAIDAIN: But you're asking7

to submit documents at the hearing and not prior?8

MR. DAMARI: Yes.9

MR. GREEN: Mr. Chairman?10

BOARD MEMBER ZAIDAIN: Well, is that what11

you're asking to do?12

MR. DAMARI: I am asking. I think it13

would be a more appropriate time to introduce it into14

evidence, at that time.15

BOARD MEMBER ZAIDAIN: During the hearing?16

MR. DAMARI: Yes. I mean, I am reading17

this here. Everyone is laughing, but the way I read18

your regs --19

BOARD MEMBER ZAIDAIN: No, I'm not20

laughing at you.21

MR. DAMARI: It says that any map, plan or22

other document or matter readily available to general23

public need only be fully referenced in and the source24

given by the appellant in place of filing a copy.25
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That's why I was going berserk when they are saying1

that I didn't serve a copy on them.2

CHAIRMAN GRIFFIS: Right.3

MR. DAMARI: Because that's permitted by4

the regs.5

CHAIRMAN GRIFFIS: But in order just to6

expedite things, first of all --7

MR. DAMARI: If you want me to do it, I8

will.9

CHAIRMAN GRIFFIS: Right, and you have10

listed it and it is public. I would say you can11

submit all of that into the record that you are going12

to use.13

MR. DAMARI: No problem.14

CHAIRMAN GRIFFIS: We'll get copies around15

to everybody. If Mr. Bello does actually come in as a16

witness, which is still of some question, then you can17

deal with your tactic on how he deals with that18

evidence, and if not, you have it in the record and we19

can deal with it.20

MR. GREEN: Mr. Chairman?21

MR. BARDIN: Mr. Chairman?22

MR. GREEN: Mr. Chairman, may I be heard,23

please?24

CHAIRMAN GRIFFIS: Mr. Green?25
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MR. GREEN: Yes. Not to prejudge the1

judges, but it would appear that those things that2

relate to 4221 may have some relevance to this3

proceeding. Those things that do not address 42214

Connecticut Avenue, N.W., should not --5

CHAIRMAN GRIFFIS: Right. I can't argue6

relevancy until I see it.7

MR. GREEN: Well, I understand, I8

understand, but I think that --9

CHAIRMAN GRIFFIS: What I have done is get10

you the documents before the next hearing. In fact,11

the most expeditious thing is you take your time and12

review the documents. Submit a written opposition or13

motions to strike based on relevancy.14

MR. GREEN: Fine.15

CHAIRMAN GRIFFIS: We'll take care of it16

in two minutes.17

MR. GREEN: Fine.18

CHAIRMAN GRIFFIS: All right. Anything19

else?20

MR. GREEN: Fine.21

MS. BAILEY: Mr. Chairman?22

CHAIRMAN GRIFFIS: Yes?23

MS. BAILEY: Sorry.24

CHAIRMAN GRIFFIS: No, Ms. Bailey, please,25



 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

410

we always have time for you.1

MS. BAILEY: Sorry. Can we ask that all2

documents be filed by April 22nd and responses to those3

documents by May 6th?4

CHAIRMAN GRIFFIS: Any difficulty with5

those dates?6

MR. DAMARI: No problem.7

CHAIRMAN GRIFFIS: Everyone clear on those8

dates? Mr. Brown, do you want to come sit up here?9

MR. GREEN: No choice.10

CHAIRMAN GRIFFIS: We have got choice.11

That's why we put it out there. Do you have12

difficulties, Mr. Green? Is that what your comment13

means?14

MR. BROWN: The April 22nd date is a15

problem, because I will be out of town.16

CHAIRMAN GRIFFIS: Can you get it in17

before the 22nd? That's just when they are due.18

MR. BROWN: Yes, yes.19

CHAIRMAN GRIFFIS: I want to be realistic.20

You know, we're not showing up again and having21

arguments about how the time wasn't realistic. We do22

it or we can't do it. We have flexibility right now.23

This is why we're taking time during the schedule.24

MR. BROWN: Well --25
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CHAIRMAN GRIFFIS: If it's really1

critical --2

MR. DAMARI: I have no objection for me3

filing on April 22nd. If Mr. Brown needs more time to4

file it, I have no objection to that. He can pick a5

day.6

MR. BROWN: Can I file by the 29th? I may7

not file anything, but I would rather sit back and --8

MR. GREEN: I want to see what he is going9

to file first, Your Honor, and then make a10

determination. But I think that April 29th would not11

be out of order.12

CHAIRMAN GRIFFIS: 13th, Ms. Bailey, how13

does that work out?14

COMMISSIONER MITTEN: Certainly, Mr.15

Chairman, we can make all filings due on April 29th.16

CHAIRMAN GRIFFIS: Okay.17

MS. BAILEY: And the responses the18

following week.19

CHAIRMAN GRIFFIS: Okay.20

MS. BAILEY: May 6th.21

CHAIRMAN GRIFFIS: Right. It just cuts22

down a little bit on the response time, but if23

you're --24

MR. BROWN: I don't want people to change25
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everybody else's schedule for little old me, so if we1

go back to the original 22nd --2

CHAIRMAN GRIFFIS: Well, let's run it3

through. Is that amenable, everything is on 29th,4

responses are due on the 6th. Any problems with that?5

Anyone else have problems?6

MR. BARDIN: I think you will get better7

results if you make it the 22nd and give people two8

weeks to respond and, you know, Mr. Brown, if he needs9

to, he will ask for an extension of time. He will get10

everybody's consent.11

MR. DAMARI: I could tell you right now.12

MR. BARDIN: Probably he will file it13

early.14

MR. DAMARI: I'll tell you I will consent15

to it right now, whatever is best for everybody else.16

MR. GREEN: That's helpful.17

MR. BROWN: If we could stick with the 22nd18

for the starting date, that way there is plenty of19

time for everybody else to get it and respond.20

CHAIRMAN GRIFFIS: Done.21

MR. GREEN: All right.22

CHAIRMAN GRIFFIS: The original schedule,23

Ms. Bailey. Okay. Everybody clear?24

MR. GREEN: Yes.25
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CHAIRMAN GRIFFIS: You know what's1

required? Well, let's get out there and have some fun2

then. Thank you all very much. We appreciate your3

patience this afternoon, and this would conclude, of4

course, the April 8, 2003 BZA.5

MR. BARDIN: Thank you, Mr. Chairman and6

members of the Board.7

(Whereupon, the hearing was adjourned at8

6:52 p.m.)9
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